
APPENDIX F

April 14, 1999

MEMORANDUM

SUBJECT: Find FY 2000/2001Office ofEnforcementandComplianceAssuranceMemorandumof
AgreementGuidance

FROM: StevenA. HermanIsi
AssistantAdministrator

TO: RegionalAdministrators
StateEnvironmentalCommissioners

This memorandumprovidesyouwith thefinal FY 2000/2001Office ofEnforcementand
ComplianceAssurance(OECA) Memorandumof Agreement(MOA) Guidance.which setsforth program
direction andpriorities for thenationalenforcementandcomplianceprogramfor thenextt\vo years. This
guidancewasdevelopedin consultationwith othernationalprogrammanagers,regions,states,tribes,and
state/localassociations.We aresendingtheguidancedirectly to statecommissionersandstate
associations,andregionalofficesshouldforward theguidanceto their stateofficesandotherstakeholders
within their region. The documentreflectsourestablishmentof risk-basedprioritiesto addressserious
complianceproblemsandsupportaccomplishmentof our nationalenvironmentalpriorities. It providesa
frameworkfor leveragingthework of stateandfederalpersonnelto accomplishthesemutualgoals.. I
stronglyencourageregionsandstatesto usethis documentas the basisfor joint work planning.

Thank you for your continuedsupportin developingthisguidance. I particularlyappreciatethe
amountoftimeandeffort which youandyourstaffhavetakenbothto helpusidentify the prioritiesand
in subsequentreviewandcommenton theguidance. OECAis committedto continueimprovingthe
involvementof all partiesin developingpriorities. We took severalstepsthis yearthat included
additional stateinvolvementin initial thinking andadvancereviewof the guidanceprior to distributingit
for comment. Wewelcomesuggestionsfor further involvement. This final documentdoes reflect
adjustmentsbasedon thesecomments, You will alsonotethat formattingchangeshavebeenmadewhich
wehopewill makethedocumenteasierto readandunderstand. A condensedresponseto comments
documentwill besentout underseparatecoverin the nearfuture.

As you areaware,the draftguidancecontainedsignificantchangesfrom lastyearto improvethe
guidance,by reducingthenumberOfnationalpriorities, inking strategicandannualplanning, andbetter
measuringresults. Thefinal attachedguidancealsoreflectsthesechanges.•Therearetwo.



changes,in particular,that I wantto bring to yourattentionin thefinal guidance. First, the proposed
measureslist hasbeenremovedfrom theguidanceandwill be providedby theendofMay as aseparate
addendum.This addendumwill containacomplete,consolidatedsetofmeasuresalignedundertheEPA
StrategicPlan,which havebeenfully coordinatedwith existing RECAPandNPMS measures.Second,
selectionofspecificprogramareasanddevelopmentofmanagementreportsfor the revampedregional
evaluationprogramarestill ongoing. A separatememorandumwill beissuedon the specificareasfor
review and initiation ofaHeadquarters-regional~~~orkgroup.

RegionalMOAs are due to Headquarters by September1, 1999. Thesubmissiondatefor
RegionalMOAs hasbeenrevisedfrom August2, 1999, thedateidentified in thedraftMOA guidance,to
September1, 1999,to match theAgency’sschedule.This shouldalso accommodateextensions
requestedby someregionsto allow themsufficienttime to completenegotiationswith statesregarding
statepriorities, activities andcommitments.

Whensubmitting~‘ourMOA, pleaseprovidea hardcopyto JohnNevlan.Chief, PlanningBranch,
EnforcementPlanning.TargetingandDataDivision. Office ofCompliance,mail code2222A. Pleasealso
submitan electronicversionin addition to the hardcopy ~Neylan.John~epamail.epa.gov].If you have
anyquestionsregardingtheMOA guidanceitselfor in developingyourregional MOA, pleasecontact
JohnN~’lanat 202/564-5033.

Attachments

cc: AssistantAdministrators
DeputyRegionalAdministrators
Chairman.Tribal OperationsCommittee
OECA Office Directors
RegionalEnforcementDivision Directors
RegionalCounsels,
RegionalEnforcementCoordinators
StateAssociations
U.S. DepartmentofJustice
RegionalMOA Coordinators
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I. INTRODUCTION TO CORE PROGRAM

The FY 1998/1999OECA MOA guidanceincludedadetailed,statute-specificcoreprogram
description. This coreprogramdescriptionhasbeenupdatedin this MOA to reflectactivitiesnot
previouslyincluded,suchastheuseofair investigationsin lieu of someroutineinspections,andnew
coreprogramdescriptionsfor environmentaljustice, multimediaprogram,and tribal activities. Also, a
sectionhasbeenaddedon EPA/statework planningandoversight. This sectionappliesto all core
programsand replacestheindividual statute-specificstateoversightsectionswhich appearedin theFY
1998/1999MOA guidance. .

In somecases,coreprogramshavebeenrevisedto reflect aspecificareaofemphasis.An
exampleis the inclusionofFederalfacilities in compliancemonitoringandenforcementactivitiesfor
somestatutoryprograms.Federalfacilities representasignificantcomponentoftheregulated
communityin somemediaprograms.In addition, EPA’s enforcementauthoritiesagainstFederal
facilities havebeenclarified in the last few years,makingit clearthat EPA haspenaltyauthorityunder
numerousstatutesincluding,but not limited to, RCRA (including UST), S,DWA, CAA, TSCA, (Title
IV) andCERCLA. .

CoreProgramActivities

0 OECA is committedto theconceptthat maintaininga viable corecomplianceandenforcement
programis necessaryto achieveastrongandcredibleenforcementpresenceto deternon-compliance.
All regionalprogramsshould:

• follow theapplicableprogramenforcementresponsepoliciesandtimely andappropriate
guidance(wheretheseexist);

• evaluateand resolve,consistentwith thenationalaudit policy, all selfdisclosuresreceived;
• track compliancewith consentdecreesandwith administrativeordersand takeall necessary

actionsto ensurecontinuedcompliance;
• reducethebacklogof administrativecases(if any), andwork with theDepartmentofJustice

andHeadquartersto develop,file, prosecute,andsettleoutstandingjudicial actions;
• includethesmall businesspolicy underself-disclosures;
• identify complianceproblemsandwherecomplianceassistancecanbean effectivetool in

conjunctionwith astrategicapproachto solving theproblems;and 0

• providedatato nationaldatabases.

Recognizingthemagnitudeofmaintainingthe coreprogramand thevariationin workload
acrossregions,regionsmay needto makeadjustmentswithin theircoreprogram. Thenegotiation
processwill providetheopportunityto addressdifficult trade-offswithin thecore.
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SectorCoreApproach

In addition to theenforcementandcomplianceprogramapproachesdescribedabove,certain
follow throughactivitiesshouldbe emphasizedas partofthecoreprogram.

I. Thecoresectorwriteuphasbeenrevisedfor FY 2000/2001in orderto capturework being
done-by theregionsin supportof nationalsectorstrategies.Thesevensectorstrategiesinclude
petroleumrefining,coal-firedpowerplants,CAFOs,industrialorganics,chemicalpreparation,
iron andsteel,andprimarynonferrousfacilities; The regionsshouldcontinueto supportwork
for thesesectors,unlesstheyprovidean explanationfor why theycannotdo so (suchastrading
off resourcesto supportnational priority activities).

2. Threeofthesectorstrategies,CAFOs,coal-firedpowerplants,andpetroleumrefining, will
specificallybe addressedaselementsof FY 2000/2001nationalpriorities.

3. Additional elementsofCAFOs, coal-firedpowerplantsor petroleumrefiningnot directly
included in thepriority, andelementsofthefour remainingsectors(industrialorganics,
chemicalpreparation,iron and steel,~ndprimarynon-ferrousmetals)which theregions
previouslyagreedto, shouldbe incorporatedinto the region’scoreprogramfor MOA
submissionandnegotiationpurposes.

4. Sincedry cleaning,a nationalpriority sinceFY 1996, is no longeranatiOnalpriority in FY
2000, regionsarealso requestedto submitadry cleaningmaintenanceplan aspartoftheir
MOA submission,unlessthey canindicatewhy suchaplan is not needed.Regionsmay also
usethedry cleaningmaintenanceplan asa templatefor developingmaintenanceplansfor other
sectors,(e.g.,autoservice,pulp mills), wherework hasbeencompleted.Submissionofthese
plansis not requiredaspartof thisMOA submission.

Asidefrom commitmentsto completenationalsectorstrategyactivities,andsubmissionofa
dry cleaningmaintenanceplan, regionsneedonly reportexceptionsto the coreprogram.Regionsmay
maketradeoffswithin the core,eitherwithin oracrossmediaprograms. In its discussionof thecore
program,theregionshouldidentify, by mediaor programarea,anychangesor tradeoffsto thecore
programandprovidean explanation.In completingthis sectionoftheMOA, theregionshould
explicitly consider: . 0

• whetherits level of enforcementactivity is likely to changesignificantly in any media;
• whetherit will meetnationalguidanceon timely andappropriateresponsesin all

media;
• whethertherearedatainput/timelinessproblemswith aparticulardatasystem;and
• whethertherearechangesto its compliancemonitoringprogram,e.g. to reflectashift

to conductmore resourceintenseinvestigationsratherthanroutineinspections.
Programspecificdescriptionsfollow laterin thedocument. 0

SectorCoreA ctii’ilies
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Thesectorapproachis oneofthetools regionsandstatesshoulduseto improvefacility
compliance. By developingspecificsectorstrategies,EPA and thestatescan think broadlyaboutthe
natureof-thecomplianceproblemsfacingselectedindustriesand identify an appropriatemix of toolsto
addressspecificproblems. Theoverall goalofeachsectorstrategyis to improvethecompliancerate
andreducethetotal emissions,discharges,andreleasesfrom theoverall sector: Full implementationof
a sectorstrategyincludes: -

• reviewingnoncompliancedata,
• developingcompliancehistories,
• evaluatingactionstakenagainstsectorfacilities,
• identifying affectedgeographicareas,
• working with state,tribal, and local partnersto determineconcerns,.
• identifying thesizeoftheuniverse,
• assessingthepotentialenvironmentalharm,and
• analyzingthehumanhealthrisks.

Eachsectorstrategyshouldidentify specialproblemareas,and providesspecificcorrective
measures.Overthepastseveralyearsa groupofnational.sectorshavebeenpriorities forthenational
enforcementandcomplianceprogram. During FY I 998/1999,OECA initiated nationalsector
strategiesfor sevenspecific industrial/businesssectors.Theregions’ andHeadquarters’teamsarewell
into the implementationphaseofactionscommencedinFY 1998 and FY 1999for thesesectors.
During thecourseofFY 1 999, theHeadquarter-regionalsectorteamswill evaluateprogressmadein 0

implementingthesectorstrategies,anddeterminenext stepsto betakenin FY 2000/2001.

Nationalsectorstrategiescanbe implementedin two waysin FY 2000/2001:1)continuedfull
implementationofactivitiesunderthestrategy,or 2) a maintenanceplan approach.Initiating a
maintenanceplan shouldbe consideredafterthegoalsofthesectorstrategyhavebeenachievedor a
high level of~omplianceis otherwiseobtained. Theprimarygoalofaniaintenanceplan is to avoida
recurrenceofsignificantcompllanceproblems.

Specjfic SectorCore Expectation.s~

• Threeofthesevensectors.(CAFOs,coal-firedpowerplantsandpetroleumrefining) are 0

addressedaselementsof FY 2000/2001nationalpriorities. 0

• Fortheotherfour sectors(industrialorganics,chemicalpreparations,iron and steel,and
primarynonferrousmetals),activities,agreedto by the regionsandHeadquartersandthe
nationalinitiative sectorworkgroupsfor FY 20Q0/2001, shouldbeincorporatedinto the
Region’sco’re programMOA submission1o1 negotiationpurposes.

•~ The regionsshouldensurethat sufficient resourcesarecommittedto completingthe activities
identifiedundereachofthenationalsectorstrategies,unlessthe regionprovidesan explanation
for why it cannotdo so,suchas a tradeofffor work beingdonein supportofanationalpriority.

• If facilities exist in aregion whichareimpactedby anationalsectorstrategy,but the regionis
unableto participatein strategyimplementation,the regionshouldprovidean explanationin its

FINAL 0 April 1999



FY 2000/2001 OECA Memorandum of Aqreement (MOA) Guidance Attachment 4

MOA submissionfor why it cannotparticipate. - 0

• If ahigh degreeof significantnoncomplianceexistsin sectorswherethereis no national
strategy,but for which the regionor statehasconcerns,theregionshould deviseastrategyfor
improving compliancerates,andsubmitits strategyaspartof theMOA submission.

Dry Gleaning!kfaintenancePlan

0 Headquartersis specificallyrequestinga maintenanceplanfor dry cleaning.This planshould
be a2-3 pagedocumentsubmittedaspartoftheMOA submission,unlessthe regioncanindicatewhy
suchaplan is not needed.The elementsofamaintenanceplancanbeimplementedeitherby the region
orthestate. The following optional elementsshouldbeconsideredby theRegionswhendevelopinga
samplemaintenanceplan:

• Time-frameanticipatedfor plan to be in effect (durationoftheplan is flexible)
• 0 Describethemechanismin placefor respondingto citizen complaints/requestsataregional,

• state,tribal, and/orlocal level.
• ContinuetO providetimely complianceassistancematerials
• Continueto maintainpartnershipsdevelopedwith the industry(Contactstakeholders,trade

• associationsnetwork,mentoringprogram,ensuringtools continueto be available.)
• Continueto implementa targetingstrategyfor compliancemonitoring.
• Continueto collectdatafor themeasuresidentified for applicableenvironmentalindicators,

outcomemeasures,oroutputmeasures.

2. EPA-STATE COORDINATION ON WORKPLANNING AND OVERSIGHT

EPAis addressingstateconcernsabout theimportanceofjoint planningandpriority setting,
work sharing,andeffectiveoversightby identifying this asa managementfocusto beaddressedby
eachregionin theFY 2000/2001MOA process. In addition,work planningandoversightarecritical
componentsofourcoreprog~aniAll programsshouldincludeEPA-statework planning, consultation
andassessmentactivities. In developingtheRegionaldiscussionunder“managementfocus” in the

0 guidance,theRegionshouldconsiderthis coreprogramdescription. 0

1. JointPlanning,Priority Setting,and Worksharingfor EnforcementandCompliance
Assurance • • 0

Thegoalof this activity is to promotegreaterjoint work planningbetweenEPA andthestates
to achievemoreefficient identificationofenforcementand compliancepriorities, deploymentof
resources,higherlevelsofcoordination,andgreatercompliance.On aregularbasis,seniorregional
andstatemanagementwill discussenforcementandcomplianceassuranceprogramdirections,
initiatives, andtradeoffsaswell asspecificenforcementandcomplianceconcernsthat canbe evaluated
by the regionsandstates.Existing OECA guidanceandpolicy, suchasSteveHerman’sFebruary21,
1996memorandum,“CoreEPA EnforcementandComplianceFunctions,”theNovember27, 1996
“OperatingPrinciplesfor anIntegratedEnforcementandComplianceAssuranceProgram,”andthe
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1986“RevisedPolicy Frameworkfor State/EPAEnforcementAgreements”andits subsequent

addenda,shouldcontinueto guideregionaldiscussions.
Specifically, the regionsandstateswill workjointly to developprioritiestaking into

considerationnational program priorities, regionalpriorities, andstateprioritiesfor enforcementand
complianceassuranceas discussedin thisguidance. The regionsand thestateswill develop
appropriateworksharearrangementsto addressidentifiedprioritiesin federallyauthorizedprograms
andto allow coordinationof activitiesandsharingofresults.,

2. Consultationon EnforcementandComplianceAssuranceActivities

• OngoingcommunicationandconsultationbetweenEPA andstatesis critical for asmooth
workingrelationship.This processwill providethe regionsand thestatesan opportunityto ensurethat
establishednotification procedureswith respectto inspectionsandenforcementactionsin federally
authorizedprogramsarefollowed. Specifically, it will enablediscussionofinitiatives, implementation
efforts, andthestatusofprojects/cases,including the“no surprises”policy. To effectively implement
agreements,theregionsandstatesshouldestablishproceduresto communicatethe resultsto all
organizationallevels within eachregion andstate,and to reflect resultsin EPA andstateenforcement
andcomplianceassuranceagreementssuchasstateenforcementagreements,memorandaof
agreement,PerformancePartnershipAgreements,andgrantagreements. -

3. State~of~EnvironmentaIComplianceAnalysis andAssessment

OECA envisionstwo ways in which EPA and thestateswill work togetherto analyzeand
assessthestateof environmentalcompliance. First, EPA, in consultationwith thestates,will assess
thegeneralstateofcomplianceandenforcementprogramimplementationin all majorprogramareas
from reportsdrawnperiodically from thedatasystemsand from EPA andstatesourcesofcompliance
information,and developneededfollow-up strategies.Second,eachregion will meetwith its states
frequentlyto identify areasofsignificantnoncompliance,developstrategiesto addressthoseareas;and
evaluatetheeffectivenessofthosestrategies.OECA will assistregionsin problemidentification,
strategyformulationandevaluation,including by providing complianceinformationavailablefrom data
systemson aperiodicbasis.

3. & 4.: CLEAN WATER ACT AND SAFE DRINKING WATER ACT PROGRAMS

• • The “Water” Programencompassessix separateprogramsunderboth-theCleanWaterACt arid
theSafeDrinking WaterAct. Eachprogramhasdifferent characteristics(e.g.,someprogramshave
nationaldatabasesandsomedo not), and,asa result,the“core program”variessomewhatfrom
programto program Therefore,in orderto provideclarity, eachprogramis listed separately.This
doesnot signify that the “waterprogram’scoreactivities” aremorespecificordetailedthanthe
programsunderotherstatutes. 0

3. CLEAN WATER ACT PROGRAMS
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(A) NPDESandPretreatmentPrograms

Regionsshouldconsiderall availabledatain implementingthecomplianceand0enforcement
activitiesdescribedbelow. Examplesofavailabledataare: PCSdata,DMIRs, OW’s “Index of
WatershedIndicators,”unified watershedassessments,fish advisories,shellfishbedandbeachclosure
information,State303(d)lists ofwatersand305(b) reports,citizen complaints,and.referralsfrom
states,etc. Also, Headquartersis currentlysoliciting inputfrom theregionson refiningseveral -

targetingtools fortheNPDES andpretreatmentprogramsto facilitatetheidentificationofproblem
facilities.

Compliance Assistance

Regions,with theassistanceofstateagencies,shouldprovideinformationand technical
assistancevia seminars,on-sitevisits, massmailings,Internet,etc. to the regulatedcommunityto
ensurethat businessesand municipalitiesunderstandtheir regulatoryobligationsandknowhowto
comply in themost cost-effectiveway. Regionsshouldidentify appropriateopportunitiesto utilize
complianceassistancetools(in accordancewith OECA’soperatingprinciples),especiallywhere
problemsinvolve small businessesor small POTWs(minors)who oftenhavetechnicaldifficulty
understandingourenvironmentalregulations(e.g.,dry cleaners,electroplaters,auto repair/bodyshops,
etc.). In addition, regionsshouldsupportandencOuragestatesmall communityenvironmental
complianceassistanceprogramsthatareconsistentwith EPA’s November22, 1995 Policy on Flexible
StateEnforceinentResponsesto Small CommunityViolations.

Regionalcompliancemonitoringpersonnelshouldbe-familiarwith all complianceassistance
tools(e.g.ComplianceAssistanceCenters,SectorNotebooks,inspectionchecklists,etc.). Regions
shouldencouragestateand local governmentsto utilize all of theComplianceAssistanceCenters,as
appropriate.All centershaveinformationon howto comply with theNPDESprogramfor their -

particulartypeof business.Note in particularfournewcentersthat openedin thefall of 1998,the
TransportationComplianceAssistanceCenter(TRANSOURCE)theLocalGovernment
EnvironmentalAssistanceNetwork (LGEAN), thePaintsandCoatingsCenter,andChemAlliance.
LGEAN, specifically, is avaluablecompliancetool for localgovernnientsto utilize. In addition,
regionsshould reporton complianceassistanceactivities: telephonehotlines,
workshops/meetings/trainings;compliancetools developedanddistributed,and on-sitevisits through
thecomplianceassistanceRECAP reportingform or alternativelythroughthecomplianceassistance
trackingLotus-Notesdatabase(CATS).

ComplianceIncentives 0 0

Regions,with theassistanceofstate/localagencies,should promoteOECA’scompliance
incentivepolicies(e.g. small businesspolicy, audit policy, etc.)to encouragethe regulatedcommunity
to voluntarilydiscover,disclose,andcorrectviolations beforetheyareidentified by regulatoryagencies
forenforcementinvestigationor response.Regionsshouldconsiderand follow-up on, asappropriate,
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disclosuressubmittedundertheOECA auditpolicy andsmall businesspolicy.

ComplianceMonitoring 0 -

(a) Inspections 0

(1)NPDES.PROGRAM 0 0 -

Regionsandstatesmustmaintainan effectiveinspectionprogram,andthestrategyfor ensuring
this in everystateshouldbedefinedin theMOA. It is an Agencygoal to •provide100%coverageofall
majorNPDESfacilities andPOTWswith approvedpretreatmentprogramsorequivalentcoverageof a
combinationof majorandpriority minorfacilities annually. Regionsshouldfocus inspectionsin Clean
WaterAct priority areasasdefinedin theMOA. Regionsmayshift a portionoftheirtotal inspection
resourcesfrom majorto minor facilities, particularly in priority watershedsor facilities dischargingto
impairedwaters(e.g. fish advisories,shellfishbedor beachclosures,drinking watersources).Since
an inspectionata majorfacility generallyrequiresmoreresourcesthanan inspectionat aminorfacility,
inspectiontradeoffs--thatis thenumberof minorfacilities substitutedfor majorfacilities--shouldbeat
a 2:1 or•greaterratio. This ratio is basedon previouswork load modelswhich averagedtheamountof
resourcesneededto conductmajorand minor inspections. As we focuson newersources,suchas
SSOs,orareasidentified in theCleanWaterAction Plan,suchas beachclosures,minorsourceswill be
an importantcomponentofour inspectionprogram.The regionshouldbriefly explain its inspection
targetingprocess,particularly its rationalefor tradingoff major inspectionsfor minor inspections,in
theMOA. Regionsproposingto shift inspectionresourcesfrom majorsto minorsmustensurethat the
necessaryminorfacility informationand inspectiondatais enteredinto PCS,eitherby theRegionor the
State, in orderto receive“credit.” It is veryimportant that minorsdatabe reportedinto PCSto reflect
ouractivities,showresultsand implementtheCleanWaterAction Plan. Beginningin FY 2000we
will rely solely on minordataenteredinto PCSto evaluateand reportresults. •

Biosolids

Although sludge(Or biosolids)is not an area of national priority for OECA, we recognizethat
someregionsexpendresourcesconductingsludgeinspections. Therefore,regionswho areplanningto
conductadditionalsludgeinspectionsat theexpenseofotherCWA coreactivitiesshouldprovidea
rationalefor their investmentin this program.Regionsshouldreportsl~idgeinspectionsalongwith other
inspections,whereapplicable,on theMOA form aspartoftheend-of-yearreport.

PerformanceExpectations

Regionsshouldmakeprojectionsin theMOA for both ~tateand federalinspections,identifying
theuniverseofNPDES majors,and projectingthenumberof majors and thenumberof minorsto be
inspected.Theprojectionsshouldbe shownasFederalandstateby state,asprovidedin theNPDES-
inspectionchartattachedto theMOA guidance. 0 0 -
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• (2) PRETREATMENTPROGRAM 0

Regionsandstatesmustmaintainan effectiveinspectionprogramandthestrategyfor insuring
this in everystateshouldbedefinedin theMOA. In thepretreatmentprogram,Regionsmust insure
coveragein approvedprogramsaswell asthosewhereEPA is thecontrolauthority. Thegoal is to
annuallyinspect100%ofthePOTWswith approvedpretreatmentprogramsin unapprovedstates,and
100%ofthesignificantindustrialusersdischargingto POTWswithout approvedprogramsin
unapprovedstates. 0

0 PerformanceExpectations

Regionswill makeprojectionsfor both federal (andstateasappropriate)andreportby statethe
numberof inspections(and% ofuniversecovered)in approvedpretreatmentprogramsandthenumber
of•inspections(and%universecovered)in nonapprovedprograms. -

(b) DischargeMonitoring Report(DMR) Review/Reviewof PermitComplianceSystem(PCS)data,
reviewofotherinformationon complianceavailableto the region. 0

Regionsshouldroutinely reviewall DMR reportsreceivedfor compliancewith permitlimits.
(Notethat regionsmay accomplishthis reviewthrougha routinescreenofthePCSdataandreviewing
theDMRs themselvesasnecessary.)Regionsalsoshouldroutinely reviewdatasubmittedby statesto
PCSandreviewotherinformationavailableto themon a facility’s compliancewith its permit andother
CleanWaterAct requirements.Thereis no reportingassociatedwith this portionofthe coreprogram.

EnforcementActions 0 •

The underlyingtenetof thecomplianceandenforcementprogramis that eachviolation deserves
a response.Theappropriateresponseto different typesofviolations is containedin theEnforcement
ManagementSystem(EMS). Regionsareexpectedto evaluateall violations,determinean appropriate
responsepertheEMS, and takethat action. Regionsshouldfocusactionsin thepriority areaslisted in
theMOA andthePresident’s“Clean WaterAction Plan”. while maintaininga presencein all water
programs. -

In additionto initiating newenforcementactions,regionsareexpectedto negotiatesettlements
and trackcompliancewith conseAtdecreesandwith administrativeordersand to

• takeall necessaryactionsto ensurecontinuedcompliancewith thetermsof federal enforcementactions.

Resolutionof SNCs

Regions/statesareexpectedto taketiinely andappropriateactions~onsignificantnoncompiiers.
Any facility not addressedin atimely andappropriatemanneris an exceptionandshouldbetargetedfor
federalenforcement. No morethan2 percentof all majorfacilities shouldbeon theexceptionslist at
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anyonetime. Regionsnot ableto commit to this shouldidentify this as an “exception” in theirMOA

• subipissionandproposean alternativeprojection. -

PerformanceExpectations 0 - 0

To evaluatethepretreatmentprogram,,EPA will considerthefollowing datathat is currently
reportedinto PCS:numberofSNCs(and% ofuniverse);number(and%) addressedin aotimely and
appropriatemanner,number(and%) exceptions;number(and%) exceptionsaddressed;andnumber
remaining,with an explanationprovidedby facility for thoseremainingon theExceptionsList.

ProgramLeadershipand Evaluation 0 •

DataEntry/DataManagement 0

Therearetwo componentsto datamanagement-- theprogrammaticdatain thePermit
ComplianceSystem(PCS)and thedatarequiredto be reportedto Docketand in thecaseconclusion
datasheets. 0

(I) Regionsandstatesareexpectedto insurethat all requireddatais input into thePermit
ComplianceSystem(PCS,including Federalfacility data. DMR dataentrywill be monitoredand is
expectedto be at leastatthe 95% level for majors. Whereactivitiesat majorshavebeentradedoff for
activitiesat minors(e.g., inspections),regionsand statesareexpectedto input thePCSdatafor the
minors.

If Regionscannotmaintain this level, the Regionshouldidentify this asan “exception” to the
coreandindicatewhat level it will attain.

Headquarterswill monitor regional/statedataentryquarterly. • -

(2) Regionsareexpectedto reportto PCSandto Docketall administrativeorders,
administrativepenaltyorders,andcivil referrals,as well asto completeandenterthecaseconclusion
datasheetsfor all concludedactions. 0 0

B. Section404 ( e.g.Wetlands)

Thefollowing activitiesareimportantto achievingtheongoingenvironmentalgoalof”no net
• loss” ofwetlandsandthegoalofthePresident’s“Clean WaterAction Plan” to achievea net increaseof

100,000acresofwetlandsper yearby 2005. -

Compliance Assistance
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Regionsshouldtarget complianceassistanceactivitiestowardssmallerlandowners/farmerswho
may not fully understandtheSection404program. Regionsshouldcloselycoordinatetheseactivities
with theotherfederal agencieswhich may be involved. In addition, regionsshould reporton compliance
assistanceactivities: telephonehotlines,workshops/meetings/trainings;compliancetoolsdevelopedand
distributed,and on-sitevisits throughthecomplianceassistanceRECAPreportingform or alternatively
throughthecomplianceassistancetrackingLotus-Notesdatabase(CATS). 0

Compliance Incentives

Regions,with theassistanceofstate/localagencies,shouldprOmoteOECA’s compliance
incentivepolicies(e.g. small bUsinesspolicy, audit policy, etc.)to encouragetheregulatedcommunityto
voluntarilydiscover,discloseandcorrectviolations beforetheyareidentifiedby regulatoryagenciesfor
enforcementinvestigationorresponse.As discussedin thecoreprogramdefinition, regionsshould
considerand follow-up on, asappropriate,disclosuressubmittedundertheOECA audit policy and
small businesspolicy.

Compliance Monitoring 0 0

Regionsshouldhavea processfor identifying/targeting/inspectingandotherwiserespondingto
illegal activities. Regionsshouldreportquarterlyto OECA/ORE/WEDon violationsand investigations

• usingthe format-developedduringFY 98 andFY 99. During FY 99, a timely andappropriatepolicy
will be developedfor the404 program. Regionswill beexpectedto implementthepolicy in
FY2000/2001.Sinceonly two stateshavebeendelegatedpartsof theSection404 program,this is
primarily a federaleffort. The regionsmustalsocoordinate,asappropriate,with Other federalagencies
which havesignificantroles in wetlandsprotectionthroughtheuseof memorandaof
understandingand memorandaof agreement(e.g., Corpsof Engineers,NRCS, Fish andWildlife
Service,etc.) 0 •

Performance Expectation

• Regionsshouldprojectandmanuallyreportthrough“the shell” on thenumberofsite
visits/inspectionsin the404 program. This will be federalonly, exceptRegionsII and V should
alsosubmitnumbersfor stateinspections/sitevisits for NewJerseyandMichigan,as well asfor
federalactions. . 0 0

EnforcementActions

Theunderlyingtenet ofthecomplianceandenforcementprogramis that everyviolation
deservesa response.Theappropriateresponseto violations is containedin theSection404 EMS and
otherinfrastructureimprovementswhich arecurrentlyunderdevelopmentjointly by Headquartersand
the regions.Headquartersandthe regionshavedevelopedcriteriaforselectingandprioritizing cases

• andregionsshouldnowhavea strategyin placeandbefully implementingthecasecriteriaguidance. In
additionto initiating newactions,regionsareexpectedto trackcompliancewith consentdecreesand
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administrativeorders•and to takeall necessaryactionsto ensurecontinuedcompliancewith thetermsof
federal enforcementactions.To supportthegoal ofthePresident’s“Clean Water Action Plan,”
wheneverappropriatein 404 andnon-404waterenforcementsettlements,regionsshoUlduse
supplementalenvironmentalprojectsto restoreand enhancewetlandsandto createwetlandmitigation
projects. 0

Program Leadership and Evaluation

(a)DataEntry/DataManagement •

TheSection404programdoesnot haveanationaldatasystem. Regionalwetlandsprogram
managers,however, areexpectedto reportto Docketall administrativeorders,administrativepenalty
orders,andcivil referrals,aswell asto completeandenterthecaseconclusiondatasheetsfor all
concludedactions. Regionsarealsoexpectedto reportquarterlyto Headquarters(ORE/WED)using
the formatdevelopedin FY 98 on violationsandresponses.

(b)PerformanceExpectation

• At midyearand in endofyearreports,asappropriate,regionswill describetheirreviewand
evaluationofstateprograms,majorfindings, andany correctiveactionsinitiatedorplanned. Forfederal
programs,regionsshoulddescribetheirprogramandany correctiveactionstheyhaveinitiated or
planned. 00

C. Oil Pollution Act (Section311) 0

The OPA programis a federalonly program,therefore,all enforcementactivitiesarefederaland
thereis no stateoversightcomponent.OPA inspectionstakeplace underthe responsibilityof theOffice
ofSolid WasteandEmergencyResponse(OSWER). 0 -

Enforcement Actions

The underlyingtenet ofthecomplianceandenforcementprogramis triat everyviOlation
deservesa response.While theOPA programdoesnothave a formal EMS, regionsn-lusthavea
programto identify violations, to prioritize violationsfor actions,and thento takeappropriateactions.
Regionsareexpectedto comply with theSection3 I I penaltypolicy issuedin FY 98.

- In additionto initiating newactions,regionsshouldtrackcompliancewith consentdecreesand

administrativeordersand to takeall necessaiyactionsto ensurecontinuedcompliancewith thetermsof
federalenforcementactions.

ProgramLeadershipandEvaluation

DataEntry/DataManagement
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Regionsareexpectedto reportto Docketall administrativeorders,administrativepenalty
orders,andcivil referrals,aswell asto completeandenterthecaseconclusiondatasheetsfor all
concludedactions. Regionsshouldroutinely review theERNSdatabaseon spills to ensurethatall spills
arebeingappropriatelyaddressed. 0 —

4. SAFEDRINKING WATER-ACT PROGRAMS • 0

(A) Public Water SystemSupervision (PWSS) Program

•OECAwill beseekinginput from theRegionsand from drinking waterstakeholdersto develop
astrategytoimplementtheenforcementandcompliancerecommendationsofthecalendaryear 1996 •

and1997annualNationalPublic WaterSystemComplianceReports,and ho,wactivitiesto support
implementationcanbe incorporatedinto eachRegion’sMOA. Thegeneralrecommendationsare 0

includedin thedescriptionsbelow. 0 • •

ComplianceAssistance 0

Regionsshouldtargetcomplianceassistancetowardssmallerdrinking watersystems,especially
thosewith part-timeoperators~Datafor calendaryear 1997showthat I 8% ofsmall communitywater
systemscommitteda majorviolation Qf monitoringandreportingrequirements,ascomparedto just 7% -

ofall othercommunitywatersystems. In thesameyear, Statesreported!llajor monitoringandreporting
viojationsat 17%of small transientnon-communitysystemsand21%ofnon-transientnon-community
systems,while reportingmajormonitoringandreportingvio!ationsat only 6% and 12%of all other
transientnon-communityandnon-transientnon-communitysystems,respectively. Accordingly,
Regionsshouldwork with theStatesto increasesinall systemoperators’awarenessof their monitoring
andreportingrequirements,and to build small systems’technicaland financialcapacityto performthe
required,activities. Thetotal cohiform rule, historically the li-lost violated MCL, is anotherareawhere
complianceassistanceto small systemscan beexpectedto producesignificantresults. Here, Regions
should encouragesanitarysurveysand circuit ridersas meansofdetectingandavoiding theconditions
that leadto mircrobial contamination.Whencomplianceassistanceis not effective,Regioi~sshould
pursueenforcementactions. 0

Regionsshould also focuscomplianceassistanceon provisionsof theDisinfectantByproducts
Rule which will becomeeffectivein November2001.This effort-will includeoutreachandeducation
programmingto ensurethatsourcesunderstandthe requirementsandassistanceto help themdevelop
theprogramandsystemchangesneededto implement thenewrule. WeencourageRegionsto n-lake
useoftherecently-establishedLocal GovernmentEnvironmentalAssistanceNetwork(LGEAN) asa
readysourceof complianceassistanceinformation(both from EPA and from its non-governmental
partners),andrecommendmarketingLGEAN to drinkingwatersystemoperatorsasacompliance
assistancetool. In addition,regionsshouldreporton complianceassistanceactivities: telephonehotlines,
wOrkshops/meetings/trairiings;compliancetools developedanddistributed,andon-sitevisits through
thecomplianceassistanceRECAPreportingform oralternativelythrough thecomplianceassistance
trackingLotus-Notesdatabase(CATS).
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Compliance Incentives -

Regions,with the assistanceofstate/localagencies,shouldpromoteOECA’s compliance
incentivepolicies(e.g. small busines.spolicy, auditpolicy, etc.)to encouragethe regulatedcommunityto
voluntarily discover,discloseandcorrectviolationsbeforethey areidentifiedby regulatoryagenciesfor
enforcementinvestigationorresponse.Regionsshouldconsiderandfollow-up on, asappropriate,
disclosuressubmittedundertheOECA auditpolicy andsmall businesspolicy. -

COmplianceMonitoring

(a) Inspections/SanitarySurveys 0

Regionsand statesshould maintainan effectiveinspection/sanitarysurvey programand the
strategyfor ensuringthis in everystateshouldbe definedin theMOA. Inspectionandsanitarysurveys
shouldbe reportedinto RECAP. Sinceall but two jurisdictionshavebeengrantedprimacyfor the
drinking waterprogram, thisactivity is mostly a stateactivity. Regionswith direct implementation
programs(RegionsIII andViii) andall regionswhich directly implementtheprogramon Indian lands
shouldreportnumbersofinspectionsconipleted.

(b)Reviewofdatain theSafeDrinking Water InformationSystem(SDWIS)and reviewof other
infOrmationon complianceavailableto the Region

Regionswith direct implementationprogramsareexpectedto input requireddatainto SDWIS.
This is especiallyimportantfor regionswith direct implementationprogramson Tribal lands. Data
entry for thoseprogramswill bemonitoredquarterly. Regionsareexpectedto routinely reviewdata
submittedby statesto SDWISandreviewotherinformationavailableto themon a drinkingwater
system’scompliancestatus. No newreportingis requiredby this measure.

EnforcementActions -

(a)The underlyingtenetofthecomplianceandenforcementprogramis that eachviolation deservesa
response.Theappropriateresponseto different typesofviolations is containedin theEnforcement
ManagementSystem(EMS). Regionsshouldevaluateall violations, deterrnil)ean appropriateresponse
pertheaboveguidances,aiid takethat action.To supportthegoal ofthePresident’s“Clean Water
Action Plan” ofensuringthat wateris safeto drink, theRegionsshouldevaluatetheresultsofsource
waterassessnientsandtheunified watershedassessmentsin targetingsomeenforcementactivitiesin
FYOO/01 wheresourcesofdrinking waterarecontaminatedorthreatened.

In additionto initiating new enforcementactions,regionsshouldtrackcompliancewith consent
decreesand with administrativeordersand takeall necessaryactionsto ensurecontinuedcompliance
with thetermsofFederalactions.
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Resolutionof SNCs

Regions/statesshouldtaketimely andappropriateactionson significantnoncomplierswhich
appearon thequarterlySNC reports. Any facility not addressedin a timely andappropriatemanneris
an exceptionandshouldbe targetedfor federalenforcement.Specifically, in evaluatingRegional
performance,OECA will look at: thenumberofSNCs(and%of universe);number(and%)addressed
in a timely andappropriatemanner;number(and%) exceptions;number(and %). exceptionsaddressed;
andnumberremaining. Informationneededto supportthis is alreadyreportedin RECAPand is already
requiredto be reportedto SDWIS.Regionsnot ableto commit to this shouldidentify thisasan
“exception”in their MOA submissionandprovidean.alternativeprojection.

b) Implementationof theSafeDrinking WaterAct Amendmentsof 1996:Theseamendments
fundamentallychangedthedrinking waterprogramby providing theAgencyandthestatesnewtools,
for example,theStateRevolvingFundandnewenforcementauthorities,includingadministrativeorder
andpenaltyauthority for Federal-facilities. Headquartersand the regionshavedeveloped
implementationplans. ‘0 ‘ •

Performance Expectations 0 • • -

Regionswill implementthe 1996 amendmentsconsistentwith the implementationplansand
includeFederalfacilities aspartof otheridentifieddrinking waterpriority activities,conducting
EPA inspectionsatFederalfacilities usingthenewly clarified authorities. Regionsshouldalso
incorporatea S.afeDrinking WaterAct componentin all regionalmulti-mediainspectionsof
Federalfacilities asoutlined in theFederalfacilities coreprogramsectionofthis MOA
guidance. Whenregionsfind violations,they shouldtakeenforcementaction,asappropriate.

ProgramLeadershipand Evaluation

DataEntry/DataManagement

Regionsandstatesareexpectedto ensurethat all requireddatais input into SDWIS, including
Federalfacilities as applicable. Regionswith direct implementationprograms,including thoseon tribal
lands,areexpectedto input the datathemselves.If Regionsaredirectly implementinganyofthenew
drinking waterregulations,theymustensurethat the requireddata,is in SDWIS.

(B) UndergroundInjection Control(tJIC)Program

ComplianceAssistance

Regionsshouldtargetcomplianceassistanceefforts at ClassV wells delineatedin sourcewater
protectionareasandotherareaswherethepotential for groundwatercontaminationis high (e.g.
fracturedrock andkarstareas;solesourceaquifers).In addition,regionsshouldreporton compliance’

• assistanceactivities: telephonehothines,workshops/meetings/trainings;compliancetools developedand
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distributed,andon-sitevisits throughthecomplianceassistanceRECAPreportingform or alternatively
throughthecomplianceassistancetrackingLotus-Notesdatabase(CATS).

COmpliance-Incentives

Regions,with theassistanceof state/localagencies,shouldpromoteOECA’s compliance
incentivepolicies(e.g. small businesspolicy, audit policy, etc.)to encouragetheregulatedcommunityto
voluntarily discover,discloseandcorrectviolations beforethey areidentifiedby regulatoryagenciesfor
enforcementinvestigationor response.Regionsshouldconsiderand follow-up on, asappropriate,
disclosuressubmittedundertheOECA auditpolicy andsmall businesspolicy.

ComplianceMonitoring

(a) Inspections

Regionsshouldinsurean effectivefield presencethroughroutineinspectionsofall classesof
wells. The actualnumberof inspectionsand thedistributionby well classwill dependon the regionand
whetheror not all orpartof theprogramhasbeendelegatedto thestates. -

(b) Reviewof ComplianceInformation

Regionsshouldroutinely reviewinspectionreports,mechanicalintegrity testresultsandother
informationavailableon thecompliancestatusofinjection wells. Regionsshouldalso reviewother
informationavailableto themwhich suggeststheexistenceof ClassV well orwells. Basedon review
ofthis information,appropriateinspectionsorenforcementactionsshouldbetargeted.

EnforcementActions

Theunderlyingtenetof thecomplianceandenforcementprogramis that eachviolationdeserves
a response.The regions/statesareexpectedto appropriatelyplaceSNC facilities that havenot been
actedon or returnedt~complianceon theexceptionslist, and thenaddressall exceptions.In addition.to
initiating newenforcementactions,regionsshouldtrackcompliancewith consentdecreesandwith
administrativeordersand takeall necessaryactionsto ensurecontinuedcompliance.

ResolutionofSNCs

Regions/statesshouldtaketimely andappropriateactioiis on all significantnoncompliers.Any
SNCnot addressedin a timely andappropriatemanneris an exceptionandshould betargetedfor
federalenforcement.Specifically,in evaluatingregionalperformance,OECA will look specificallyat:
thenumberof SNCs , number(and%) addressedin a timely andappropriate.manner;number(and%)
exceptions;number(and%) exceptionsaddressed;andnumberremaining,with an‘explanation
provided. ~Regionsnotableto commit to this shouldidentify this asan “exception” in theirMOA
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submissionandprovidean alternativeprojection.

ProgramLeadershipandEvaluation

DataEntry/DataManagement -

Thereis no UIC nationalprogramdatabase;however,regionsare expectedto ensurethat all
requireddatais input into Docketandthat caseconclusiondatasheetsarecompletedandenteredinto
Docket. ‘ ‘ -

5. FIFRA. TSCA. EPCRA CORE PROGRAM - -

A. Program Focusand GeneralExpectationsfor FY 2000/2001 for FIFRA, TSCA, EPCRA
FEDERAL Activities

The focusof the toxicsandpesticidescomplianceandenforcement-programfor FY 2000-2001
is ensuringthepublic’sright-to-knowaboutchemicalsin theirenvironment. EPA andthepublic rely on
theEPCRAToxic ReleaseInventoryforinformationon chemicalsenteringthe environment. Other
EPCRArequirementsprovidedatawhich facilitateinformeddecision-makingon exposureand local
emergencyplanning. EPA mustensurethat companiesreportdataaccuratelyandwithin required
timeframes.Thepublic’s right-to-knowis alsoencompassedin theTSCA regulatoryprogramsfor
asbestos,PCBs,andleadbasedpaint, aswell ascoreTSCA. Facilities thatarepotentiallysubjectto
coreTSCA provisions(TSCAsections4,5, 8, 12 and 13)numberover 130,000facilities. Existing and
newchemicalsmanufacturedandprocessedin thesefacilities mayposesignificant risks,to workersand
theenvironment.CoreTSCA is uniquein that it relieson companies’submissionofdatato the
Headquartersprogramoffice for reviewandrisk analysis,andmostof thedatais ConfidentialBusiness
Information,thehandlingof which is statutorilycontrolled.CoreTSCAalso requiresinvestigatorswith
an understandingof chemistryand chemicalreactions.

EPAand thepublic rely on pesticidemanufacturersto provideaccurateinformationabout
pesticidesand their associatedrisks. Unregisteredand ineffectiveantimicrobials,aswell asproducts

• making falseor misleadingpublic healthprotectionclaims, posea potentialpublic healththreatwhen
thepublic is giveninaccurateor misleadinginformationwhich may leadto inappropriatechoices.Farm
workersusingpesticidesmustbe informedaboutexposureto pesticidesthat areusedon agricultural
cropsandmustbeinformedhowto properlyhandleandapply pesticides.In addition, residentsin urban
andresidentialareasmustbeprotectedfrom illegal distribution,sales,or applicationof agricultural
pesticidesto controlpestsin urbanandresidentialsettings.

ForFIFRA, theprimaryfocusis on providing assistance/training/oversightto states/tribes
carryingout FIFRA relatedenforcementundercooperativeenforcementagreements.This includes
issuingcredentialsas appropriateand providingtrainingandgrantoversight. Regionsshouldreferto
theFederalfacilities sectionof this attachment(Section8) for guidanceon including Federalfacilities in
coreprogramactivitieswhereapplicable. EPA is responsiblefor enforcingdataquality requirements
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(GLPs), section7 establishmentregistrationandthesubmissionofproductiondata,import andexport
requirements,andthe reportingof unreasonableadverseeffectsundersection6(a)(2)of FIFRA. States
conductproductcomplianceinspectionsandmay taketheenforcementaction or in somecases,EPA
does,e.g.,someWPSviolationsandproductcasesinvolving antimicrobialsfailing efficacy tests.
Regardingenforcementofpesticideuseprovisions,thestatutegivesprimaryuseenforcement
responsibilityto thestates. EPAhasastateoversightand trainingrole, as‘well asa compliance
assistancerole.

Federal Compliance Assistance - -

In general,complianceassistanceshouldbe a focusin follow up to the issuanceofnewor
amendedregulations,andwill alsobeincorporatedinto nationalsector,orother,complianceand
enforcementinitiativesasappropriate.

With regardto initiatives, thesearecollaborativelydevelopedby Headquartersand the

regions/states.Examplesof recentcomplianceassistanceinitiatives includetheChemicalIndustry
SectorStrategy’sEPC.RA project, EPCRA3 13 reportingguidancefor specific industrysectors(food
processing,rubberandplastics,and thesemiconductorindustries),and Internetaccessto comparative
TRI datafrOiii facilities ‘in five sectorsvia theSectorFacility IndexingProject. The strategiesfor
previousinitiatives havealso includeda focusedcomplianceassistanceperiodwith a recommended
time framefor targetedassistanceto ensurethat the regulatedcommunityhasthe informationwhich
they needto comply. (Note: SFI’P. is a regional dataanalysisand targetingtool. The informationin
SEPcould be usedbyaregionto provide“complianceassistance”to specificsectorsby analyzingthe
relativeluantitiesof datain thesystemandidentifying thebetterfacilities).

Forthechemicalindustry,theregionsshouldpromoteandutilize, whereappropriate,
ChemAlliance,thenewcomplianceassistancecenterfor thechemicalindustry. ChemAlliancecanbe
usedby Headquarters,the regionsandstatesasanothertool to providemulti-mediacompliance
assistance,includinginformationrelatedto TSCA, EPCRA andFIFRA. AppropriateRegionally
developedcomplianceassistancematerialscanalsobe madeavailablethroughChemnAlliance.

ForFIFRA, theNationalAgriculture ComplianceAssistanceCenterwill continueto develop
andprovidecomplianceassistancematerialsrelatedto FIFRA, Worker Protectionrequirements,and
otherEPA requirementsthat impactth&agricultural community. Regionsshouldfamiliarize themselves
with thematerialofferedby thecenterandprovidecomplianceassistancematerialsastheygive
presentationsto aggroups/tradeassociations.Priority areasfor complianceassistanceactivities include
FIFRA section6(a)(2) requirements,i.e., unreasonableadverseeffectsreporting,andlow income

communities aspartofthe urbaninitiative. in addition,regionsshouldreviewcompliancedatato
identify complianceassistanceneedsandprovideinput to theCenterand theAgriculture Branch in OC.
Regionsarealsoencouragedto providetheCenterwith outreachmaterialsthat they/theirStates

0 , develop. Anotherareafor complianceassistancerelatesto citizencomplaintsand-ensuringthat those
usecasesinvolving allegationsof significantharm aretrackedunderFIFRA section27 and adequately
respondedto. In addition,regionsshouldreporton complianceassistanceactivities: telephonehotlines,
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workshops/meetings/trainings;compliancetoolsdevelopedanddistributed,and on-sitevisits through
thecomplianceassistanceRECAP reportingform oralternatively‘through thecomplianceassistance
trackingLotus-Notesdatabase(CATS).

Federal Compliance Incentives

RegionsshouldpromoteOECA’scomplianceincentivepolicies(e.g. small businesspolicy,
auditpolicy, etc.)to encouragethe regulatedcommunityto voluntarily discover,discloseandcorrect
violationsbeforetheyareidentifiedby regulatoryagenciesfor enforcementinvestigationor response.
Regionsshouldconsiderandfollow-up on, asappropriate,disclosuressubmittedundertheOECA audit
policy andsmall businesspolicy. Also, regionsshouldwork collaborativelywith Headquarterson other
complianceincentivesinvolving multi-regionalcasesand/orsectorapproaches.

FederalComplianceMonitoring

To maintainaneffectivecompliancemonitoringprogram,regionsmustallocatelimited
resourcesas effectivelyaspossible,and trade-offswill haveto be made. However,to themaximum
extentpossible,regionsshould targetandconductinspectionsand investigations(includingshowcause
lettersorsubpoenaswhereappropriate)for: -

EPCRA - EPCRA 304/CERCLA103; EPCRA313-dataquality; non-reporters;first-time
reportersin July ‘1999 ‘

FIFRA - antimicrobials;labeling investigations,especiallyfor WPS;Section7; point-of-entry,
dealers,or RUPdealers,urbanpesticides
TSCA - leadbasedpaint section1018, and402/404/406,asbestos- AHERA; asbestosMAP;
PCBs; lead-basedpaint- 101 8 and402/404/406;coreTSCA

Inspectionsareexpectedto becompletedfor everycoreprogramareaidentifiedabove.With the
exceptionoftheTSCAlead basedpaint program, Headquartersexpectsregionsto maintain inspections
atFY 97 levels,assumingthat the inspectionshaveprovenvaluablein identifying areasof -

noncomplianceand-supportingenforcementefforts. If this is not thecase,Headquartersshouldbe
informedin orderto beginassessingwhy the inspections-havenotbeeneffective. Regionsshould-
ensureinspectioncoveragein stateswithout.EPA enforcementcooperativeagreements.Regionsare
expectedto trackandprioritizetips/complaints,andfollow-up, asneeded.(“Follow-up” meansthat the
regionneedsto evaluatethe tip/complaintto determinetheappropriatenextstep,andeither: 1) refer the
tip/complaintto astateasappropriateand trackit throughresolutionconsistentwith nationalguidance;
OR2) obtain additionalinformationthroughfederal investigation/showcauseletterif necessaryand
issueappropriatefederalactionasappropriate.)Regionsarealsoexpectedto follow-up on all referrals
ieceivedfrom Headquartersandstates. ‘

With regardto theTSCA leadbasedpaint program,thereareseveralnewor relatively new
ruleswithin thisprogramwhich merit increasedattentionandan increasednumberof inspections.The
regions,should respondto all tipsandcomplaintsfor potential violationsof thesection1018 notificatiOn
anddisclosurerule, thesection402 abatement,training andcertification rule,and thesection406
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renOvatorandremodelerrule in thosestateswithout authorizedprograms.The regionsshouldcontact
Headquartersif theyneedassistancewith follow-up to tip-s andcomplaints. In thoseregionswhere
mostof th’e 402 programworkloadhasbeendelegatedto authorizedstates,the regionsshouldcontinue
to conducttargetedsection1018 inspectionsand increase‘their numberof inspections. In thosestates
without authorized402 programs,regionsshouldconduct402inspectionsoftraining providers(after
March 1999)and inspectionsofwork sites(afterAugust2000.)

FederalEnforcement Actions

- Regionsareexpectedto respondto violations in a timely manner,and in accordancewith
nationalpolicy ascontainedin the individual programenforcementresponsepolicies. All self-
disclosuresand referralsshouldbe evaluatedandbroughtto closurein accordancewith national
policies. Regionsshouldreducethefederal casebacklog,if any (i.e. settleor litigatecasesissuedin
yearsprior to FY 2000,andensureinvestigationand issuanceofappropriateactionfor any open
tips/complaints!referralsreceivedby EPA in yearspriorto FY 2000). In their MOA, eachregion
shouldindicatetheir intent with regardto how muchoftheFederalbacklogthey plan to reduce.

Program Leadershipand Evaluation -

Headquartershasgeneralexpectationswith regardto dataentry,useofpressreleases,and
assessmentofstateperformanceunderenforcementcooperativeagreements.

DATA ENTRY: It is critical that the regionsenterall federalandstatedatainto theFIFRA/TSCA
TrackingSystem(FTTS), which is then mergedinto theTSCA, FIFRA, & EPCRA313 National
ComplianceDataBase(NCDB). It is important for timely dataentryto occw., for purposesofnational
analysisandpublicationofdataasappropriate.Headquarterswill be trackingdataentryanddiscussing
it with regionalmanagement.Regionsshouldalso enterdatafor EPCRA301-31 2 into theNational
EnforcementComplianceTrackingandReportingSystem(NECTAR)database.

PRESSRELEASES:The regionsshouldusepressreleasesfor regionalactivitieswhich arenotpartof
nationalinitiatives, as appropriate,in orderto promotefurthercompliance. -

STATE COOPERATIVEAGREEMENTS: OECA will providea draft pesticidesand toxicsstate
enforcementcooperativeagreementguidancefor reviewandcommentseparatelyfrom theMOA
guidance.Thisguidance,oncefinalized,shouldbefollowed by theEPA Regionalofficeswhen
negotiatingenforcementcooperativeagreementcommitments.ForpurposesoftheMOA discussions,
OECA is lookingfor eachregion’sprojectionson thenumberofFIFRA, asbestos,lead402, andPCB
inspectionswhich theywill be using asthebasisfor negotiationswith eachof their stateenforcement
grantees(Referto Section1., EPA-StateCoordinationon WorkplanningandOversight,for additional
information). ‘ ‘

6.AIR PROGRAM

FINAL • 19 April 1999



FY 2000/2001 OECA Memorandum of Agreement (MOA) Guidance ‘ Attachment 4

The CAA coreprogramcoversactivitiesrelatingto Section110 (SIPs/FIPsIflPs),
Section183 (e) ConsumerProductRules,‘Acid Rain,Title V OperatingPermits,StratosphericOzone
Protection,NSPS,NESHAP/MACT,PSD/NSRrequirements.Regionsshouldreferto theFederal
facilities sectionof this attachment(Section8) for guidanceon includingFederalfacilities in core
programactivitieswhere‘applicable.

Compliance Assistance - - ‘ 0

Regions,with theassistanceofstate,local, or tribal agencies,shouldprovidecross-media
information andtechnicalassistancevia seminars,on-sitevisits, massmailings,Internet,etc. to the
regulatedcommunityto ensurethat businessesunderstandtheirregulatoryobligationsandknowhowto
complyin themostcost-effectiveway. Regionsshouldtargetthemajorityof theircompliance
assistanceeffortstowardsmall businesseswho often havedifficulty understandingourenvironmental
regulations(e.g., drycleaners,electroplaters,auto repair/bodyshops,HVAC technicians,etc.). This
includestheuseoftheCleanAir Applicability Index to provideguidanceon pastdeterminations.
Regionsshouldwork with their CAA Section507 Small BusinessAssistanceProgramsin thedelivery
ofcomplianceassistance.

Regionalcompliancemonitoringpersonnelshould befamiliar with all complianceassistance
tools(e.g.,ComplianceAssistanceCenters,SectorNotebooks,inspectionchecklists, pastroot cause
analysis,etc.) Regionsshouldencourageapplicablefacilities andstate,local~and tribal agency
personnelto utilize theComplianceAssistancecenters. All Centershaveinformationon howto comply
with theCleanAir Act. Fournewcentersopenedin the fall of 1998, theTransportationCompliance
AssistanceCenter(TRANSOURCE),theLocal GovernmentEnvironmentalAssistanceNetwork
(LGEAN), thePaintsandCoatingsCenter,and ChemAlliance. -

Compliance Incentives 0

• Regions,with theassistanceof state,local, andtribal agencies,shouldpromOteOECA’s
complianceincentivepolicies(e.g.small businesspolicy, auditpolicy, etc.) to encouragetheregulated
communityto voluntarily discover,discloseandcorrectviolationsbeforetheyareidentifiedby
regulatoryagenciesfor enforcementinvestigationor response.Regionsshouldconsiderand follow-up
on, asappropriate,disclosuressubmittedunderthe OECAaudit policy andsmall businesspolicy.

Compliance Monitoring /

Regions,with theassistanceofstate,local, or tribal agencies,shouldstrive to maintainan
adequatecompliancemonitoringpresenceamongall air programs. States,local, and tribal agencieswill
haveprimaryresponsibilityfor thedelegatedprogramsandEPA will beresponsiblefor thenon-
delegatedprograms(e.g. asbestosandradionuclideNESHAPs,CFCs,certainNSPSandMACT), and
for inspectionsoffacilities on tribal lands. Theemphasisfor FY 2000/2001 is determiningcompliance
throughinvestigations,whichmay include in-depthrecordreviews(e.g.,Title V, NSPS),,fence-line
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pollution measurementsusing UV-DOAS orothersamplingmethodto identify sourcesthat may
presentan imminent andsubstantialendangermentunderCAA section303, andon-siteinspections.

-- The regionsshouldcontinueto reviewExcessEmissionsReportsfrom CEMS(title V andacidrain
sources);overseeperformancetestsandreviewtestreports;respondto citizencomplaints; review
records/notifications;andmakecompliancedeterminationsfrom informationgatheredaspartoftheir
compliancemonitoringprogram. Specificgoalsareasfollows: -

1. Inspections.Inspectionsof all sourcesin the regionshouldbe at leastLevelIl. Regionsand
states,local, or tribal agenciesshouldusetheComplianceMonitoringStrategyfor targetingof sources
andto determinethetypeandnumberof inspectionsthey will conduct.Headquarterswill useFY 98
andFY 99 numbersas a basisfor determininga target inspectionlevel ifl FY 2000andFY 2001 with
theinput ofregional,stateandHeadquartersrepresentatives.-In making this determination,
Headquarterswill accountfor its shift in emphasistowardsinvestigationsandawayfrom inspections,by
giving additionalweight towardsinvestigations.

Regionsandstate,local, or tribal agenciesshouldcontinueto reportinto RECAP. In theMOA
CAA inspectioncommitment’chart,regionsshouldgive an e~timateof thetotal numberofstateand
federalinspections,avid provideestimatesfor subsetsofthis total that include inspectionsof Title V
sources,syntheticminor sources,Air Toxicssources,etc. -‘

2. Investigations.Regionsin cooperationwith participatingstate,local, or tribal agenciesshould
initiate or continueconductinganaverageof 2 in-depthinvestigationsperstateperyear. (For further
informationrefer to thePSD/NSRpriority). Such investigationsshouldinclude inspections,
performancetests,anddetaileddocument/datareviewsas appropr~ate.Regionsshouldestimatethe
numberand typeof CAA investigationsexpectedin theMOA chartfor CAA enforcementand
complianceactivities. Foreachinvestigationcited in thechart,regionsshoulddocumentthe following
items in theirMOA submission:

Typesofviolationssought
- - NumberofcomplianceinspectionsexpectedaspartoftheCAA investigationsprocess

3. Sourcetesting. Within theFY 98/99period,thegoalwasto ensurethatperformancetests
wereperformedon significantunits for all environmentallysignificantpollutantsat all majorsources
whichhad not beentestedwithin 3 yearsof the time FY 98/99MOA commitmentsweremade. During
thefirst halfofFY 2000,regionsshouldprovidea report on the resultsof all testsconductedin
accordancewith this agreement.Alternatively, regionsmay simplyhavestatesincludethis information
in AFS. For sourcetestsconductedduring FY 2000and2001, regionsshouldensurethat statesenter
theappropriatetestresultinformationinto AFS. Regionsshouldestimatenumberofperformancetests
theyor theirstate,local,or tribal agencieswill requirein theMOA chartfor CAA enforcementand
complianceactivities. ‘ -

4. Annual ComplianceCertifications. By theendofFY 2000~thegoal is for theregionsto have
reviewedcompliancecertificationsfor all Title V permit applications.ThroughoutFY 2000/2001,
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regionsshouldreviewall Title V annualcompliancecertificationstheyreceiveandreporton thenumber
ofcertificationsreviewed. In addition,regionsshouldgive specialscrutinyto Title V permitsfrom
sourcesthatreportfull compliance,especiallyin thesourcecategoriestargetedasprioritiesby OECA.
Regionsshouldcarefullyanalyze5% oftheTitle V permitsthey processeachyear,thus helpingto
targettheinvestigationscited in goal #2, above. Regionsshould‘also comparetheinformationin the
compliancecertificationsto the compliancestatusreportedfor sourcesin AFS to ensuretheir
consistency. ‘

EnforcementActions • - - ‘ ‘

Headquartersexpectsthat federal enforcementwill be consideredwherestatesfail to take
appropriateaction. High Priority Violatorsshouldbe addressedin accordancewith thepolicy on Timely
andAppropriate(T+A) EnforcementResponseto High Priority Violations(HPVs), andthe “no
surprises”policy.. In addition,regionsshouldtakeappropriatefederalenforcementactionsin situations
wherefederalinvolvenientcould be particularlyhelpful in bringing thematterto asuccessful’and
environmentallybeneficialresolution(e.g., a companywith violations in morethanonestate,
transboundaryissues,particularlyrecalcitrantviolators,etc.)Or iS essentialto ensurefair andequal
environmentalprotectionmandatedby law.

I) Forall casesnewly listed in accordancewith the “Policy on T+A EnforcementResponseto
HPVs”duringFY2OOO-Ol, regionsshouldstrictly adhereto the requirementsof thePolicy.

a) Regionsshouldensureappropriateenforcementactionsaretakenfor violations
reportedon annualcompliancecertifidations.

- b) Regionsshouldensureappropriateenforcementactionsaretakenfor syntheticminor
violations. ‘ ‘ -

0 2)For oldercases,regionsshouldensurethat 33 percentofall High Priority Violators,andall
thatare3 yearsold or older,areaddressedeachyear. Regionsshould work with theirstate,
local, or tribal agencypartnersto implementtheEPA policy on “Timely andAppropriate(T+A)
EnforcementResponseto High Priority Violations,”andidentify majorobstaclesor conflicting
state,local, or tribal prioritiesthat impedeachievingthis goal.

3) Regionsshouldevaluateandbring to closure100%ofany self-disclosuresreceivedby a
Region,consistentwith nationalpolicy. -

4) RegionsshouldreducetheirFederalcasebacklog,if any (i.e. settleor litigate casesissuedin
yearspriorto FY 99, andensureinvestigationand issuanceof appropriateactionfor anyopen
tips/complaints/referralsreceivedby EPA in yearspriorto FY 99). In theirMOA, eachregion
shouldindicatetheir intent with regardto theextentoftheproposedreduction(e.g.75% or
otherpercentage).
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5) Regionsshouldfollow OECA Nationally SignificantIssues(NSI) guidancein all casesas
applicable.

6) Regionsshould aggressivelyexerciseEPA’s 1997 clarified penaltyauthorityagainstFederal
agenciesfor CleanAir Act violations in appropriatecircumstances.

Program Leadership and Evaluation

As partofthecore, regionswill alsobe involved in programplanning--strategicplanning,
MOA, budgeting,accomplishmentsreports,measuringresults,etc.,grants/contracts--negotiations!
administrationandoversightofcontract/grantsotherthanstate/local/tribalgrants,’training--conducting
inspectortraining and personaldevelopment,andparticipatingin reviewsof SIPs/FIPsiTIPs,
regulations,policies,guidance,delegations,etc. Regionsshouldcontinueto communicatewith
communities(regulatedand public)and respondto FOIAs, Congressionals,phonecalls,pressreleases,
etc. Headquartershasthe following generalexpectationswith regardto dataentry, useof press
releases,,andassessmentofstateperformance:

I. Dataentry
0 Regionsshouldrequirethatstates.local, or0 tribal agenciesenterall necessaryinformationinto

theAFS datasystemto provideaccurateand timely information,-especiallyregarding:
- inspectiondatesandcompliancestatusafter inspection,includingdateofviolation, if

appropriate ‘

- enforcementactions(NOVs,orders,civil actions,criminal actions,etc) anddateof
action ‘

- 0 numberofsettlementsanddatesettlemententered,including penaltiesaccountingfor
economicbenefit

Timely andaccurateenforcementdataentry is extremelyimportantfor purposesofnational
analysisandpublicationofdata,as appropriate.Accordingly,regionsshouldincludeadequatedata
entryasarequirementfor a portionof eachs,tate’sor local or tribal agency’sSection105grant.
Headquarterswill be trackingdataentryanddiscussingit with regionalmanagement. -

2, Pressreleases
Whenappropriate,regionsshould utilize pressreleasesto highlight regionalactivitiesthat are
not partofnationalinitiatives, in orderto promotefurther compliance. CFC andasbestos
programenforcementshouldfocuson ensuringdeterrence
throughafewtargeted,highly publicizedenforcementactions,ratherthana largenumberof
inspections. ‘ ‘ -

3. Statelocal or tribal performanceassessment
Negotiationsanddevelopmentof an agreeduponworkplanwith state,local,or tribal agencies
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- on enforcementactivities,andassessmentof theirperformanceis critical if resourcesareto be
usedaseffectively aspossible~Regionsshouldassesstheadequacyof state,local, andtribal
agencyenforcementprograms,particularlywith respectto appropriatepenaltiesfor High
Priority Violators andidentificationof High Priority Violators, includingquarterly/annual
reviews;file audits;oversightinspections,etc. Regionswill benegotiatingPPAs,compliance
as~suranceagreements,SEAsor state/local/tribalgrantworkplans,which will ensureadequate
state,local,and tribal enforcementin all delegatedareas,andincludefederalrolesand
responsibilities.Thesenegotiationsshouldbe consistentwith theprinciplesidentified,in the
discussionofjoint planningandpriority settingandworksharingidentified in this guidance.

7. RCRA HAZARDOUS WASTE PROGRAM ‘ -

EPA is committedto ensuringthathazardouswastesaremanagedin mannersthat areprotective
ofhumanhealth andtheenvironment. Agencytargeting,compliancemonitoring,andenforcement
activitieswill focuson thosefacilities posingthegreatestrisk to humanhealthandtheenvironment.For
example,theearlieridentifiedRCRA priority — permit evaders’—will includeillegal (e.g.,dilution)
hazardouswastetreatmentpractices,and wastesthat areno longerexemptundertheBevill amendment.
Additionally, this focuswill includecompaniesthat havesoughtto includethemselveswithin theambit
ofvariousexceptionsorexemptionsto theRCRA SubtitleC systembut failed to meetthe termsof
thoseexceptionsor exemptions.Theseefforts mustand will ensurethat RCRA-regulatedfacilities
properlyidentify, manage,anddisposeoftheir wastein accordancewith applicableenvironmentallaws.

Thegoalofstateandfederal complianceassuranceandenforcementactivities is to attainand
maintain a high level of compliancewithin theregulatedcommunity. Generally,federalcompliance
assuranceand enforcementactivitieswill complementstateactivities, whereandasappropriate.These
state-federalcomplianceassi.~ranceandenforceiTl,entactivitieswill providea credibledeterrentto
pollutersandprovide incentivesto achievea greaterlevel of compliancewith environmentallawsand
regulations.Theseactivitieswill includetraditionaland“beyondcompliance”approaches(e.g.,where
appropriate,settlementagreementswith supplementalenvironmentalprojectsthat -reduceor eliminate
emissionsordischargesof certaintoxic materials).Additionally, stateand federalactivities facilitatethe
accomplishmentof GPRAandEPA StrategicPlan-relatedcommitments.Regions ‘ -

should referto theFederalfacilities sectionofthis attachment(Section8) for guidanceon including
Federalfacilities in coreprogramactivitieswhereapplicable.

ComplianceAssistance ‘ -‘

Complianceassistanceactivitiesshould focuson newly regulatedhandlers,handlerssubjectto
newregulations,smallbusinessesin thepriority industrialsectors(i.e., metalservicesentities),and
othersmall businesseswith complianceproblems.No performancegoal is provided. However,
a reportshouldbesubmittedat theendof theyearfor theseactivities. Additionally, appropriatedata
shouldbeenteredinto RCRIS(e.g., usethecode“CAy” for complianceassistancevisits).
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Compliance Incentives -

Regions,with theassistanceofstate/localagencies,shouldpromoteOECA’scompliance
incentivepolicies (e.g. small businesspolicy, audit’ policy, etc.)to encouragethe regulatedcommunityto
voluntarilydiscover,discloseandcorrectviolationsbeforethey areidentifiedby regulatoryagenciesfor
enforcementinvestigationor response.Regionsshouldconsiderand follow-up on, asappropriate,
disclosuressubmittedundertheOECAaudit policy andsmall businesspolicy. Additionally, appropriate
datashouldbe enteredin RCRIS (e.g. usethecode“FSD” for facility disclosures).

ComplianceMonitoring

TheRCRA enforcementcoreprogramincludesthecompliance-monitoringactivitiesset forth in
TablesI and II (pages26 and27). Both stateand federalcompliancemonitoringactivitiesmaybe
requiredin implementingtheactivities in TableI (i.e., maintainingtheannuallevelofgenerator
inspections).To facilitateaccomplishmentof AgencyFY 2000/2001priority activities,achievemento’f
the level playing field principle andoversightofstatecomplianceassuranceandmonitoring activities,
EPA regionsshouldmaintaina federal presencein the coreprogram,conductingthecompliance
monitoringactivitiessetforth in Table11. The regions(in consultationwith OECA) may
conductfeweror additionalcompliancemonitoringactivitiesif it is determinedthat suchactivitiesare
warranted(basedon thecriterialisted below).

ThestatesandEPA regionsshouldwork togetherto determinetheappropriatemix offederal
andstatecompliancemonitoringactivities to meetcoreprogramactivities. In making its
determinations,eachregionshouldexaminethecompliancestatuswithin its geographicpurview. In
consultationwith states,affectedIndian tribes,andOECA, thefollowing criteriashouldbe used(as
appropriate)to determinetheappropriatefield preseilceandcreate,acredibledeterrence:

“Feedback”receivedfrom externaland internalstakeholders(i.e., environmentaljusticeentities~,
InspectorGeneralfindings, citizensandcommunitygroups)regardingthequality offederaland
stateenforcementprograms;

Use(and frequency)ofappropriatesanctions( e.g. administrativeorders)to createadeterrence;

The level Of compliancemonitoringactivitiesneededto createa credibledeterrent;

Abilities ofstateandEPA enforcementprogramsto identify violationsandviolatorsof concern
andtaketimely andappropriateresponsesto non-compliancein accordancewith criteriaset
forth in theMarch 1996RCRA EnforcementResponsePolicy;

Trendsin complianceshownby performancemeasuresandotherindicators(i.e., SNC rates,
ratesofcompliance)relativeto nationalandregionallevels;
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Thedegreeto whichagiven enforcementprogramutilizes integrated(i.e.,multi-media) -

strategiesin determiningpriorities and implementingits complianceassuranceandenforcement
activities; - - - -

“Feedback”from joint or “side-by-side”(federalandstate)compliancemonitoringactivities;

Stateenvironmentalprogramreview/auditfindings andconclusions;

Currentregionalcomplianceassuranceandenforcementcommitmentsreflectedin state-EPA
workshareagreements;

EPAactivities in fulfillment ofNationalEPA priorities; and -

Othercriteria(i.e., statepriorities relativeto EPA priorities).
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Table I - CombinedStateandFederalCoreActivities

Statutorymandated
inspections

0 .

‘

‘

InspectANNUALLY: 0

- Federalfacilities underSWDA~3007(c),andasamended
0 by theFFCA 0 -

- - Stateand local facilities identifiedunderSWDA § 3 007(d)
InspectONCEEVERY TWO YEARS:

0 - Treatment,storageanddisposalfacilities underSWDA
§3007(e)

InspectONCEEVERYTHREE YEARS”:
- Landdisposalfacilities underSWDA §3007(e)

Generators(LQGs) Inspectannually20%(minimum)ofthe largequantitygeneratoruniverse2

Generators.(SQGs) inspectannually * % (minimum)ofthe small quantitygeneratoruniverse3

1 Groundwatermonitoringinspections(CMEs)shouldbe conductedat anynewor newly
regulatedfacilities. Onceit is determinedthat a given facility’s groundwatermonitoringsystem
is adequatelydesignedandinstalled,an O&M inspectionmay becometheappropriateground
watermonitoring inspection. More frequentCMEs shouldbe conductedin situationsinvolving
complexcomplianceorcorrectiveactionrequirements;inadequategroundwatermonitoring
systems;significantchangesto gro~indwatermonitoringsystem;andactualorsuspected
changesin local groundwaterregimes.

2 Stateswith arelativelysmall universeshouldinspecta higherpercentageof its universe.

3(*) Statesandregionsshoulddeterminetheappropriatelevels.

Statesandregionsshouldnotethat expectationsrelativeto largequantitygeneratorinspections
havechanged.This is dueto severalfactors.First, we believe(e.g.,basedon BRS data)that theactual
universeis significantly lessthan wepreviouslydetermined(whenthepreviousexpectations(8%) were
developed).Additionally, statesandregionsare identifying significantissuesat largequantitygenerator
facilities- issueswhich warrantagreaterfocuson thesetypesoffacilities. - -

27



FY 2000/2001, OECA Memorandum of Agreement (MOA) Guidance Attachment 4

TableII - FederalCore-Activities

Facilities/Unitsthatarenot InspectANNUALLY:
Partofan AuthorizedState - Federalfacilities underSWDA~3007(c),and as
Program incorporatedby theFFCA

- Stateandlocal facilities identifiedunderSWDA §
3007(d)

InspectONCEEVERYTWO YEARS:,
- - Treatment,storageanddisposalfacilities under

SWDA §3007(e)
InspectONCEEVERYTHREEYEARS’: 0

- Landdisposalfacilities underSWDA §3007(e)
(At’ the region’sdiscretion,theregionmayenterinto an agreement
with an unauthorizedstateunderwhich thestatewould do someof
theseinspectionsundertheirstatelaw).

Generator

0

0

‘

Annually inspectat least6 generatorsperstate. -

(Theregionsareencouragedto performtheseinspections:in
community-basedareas,priority sectors,and/orin supportofEPA
National initiatives: to supportstatereferrals;to addressillegal -

recyclingandBevill issues,entitieswith violations in morethanone
state,transboundaiyissues,particularlyrecalcitrantviolators;etc.)

Treatment,Storage,
DisposalFacilities that are
partofan AuthorizedState
Program

Annually inspectat least2 TSDsperstate: -

(Theregionsareencouragedto performtheseinspections:in
community-basedareas,priority sectors,and/orin supportofEPA
National initiatives; to supportstatereferrals;to addressillegal
‘recyclingand Bevill issues,entitieswith violations in morethanone
state,transboundaryissues,particularlyrecalcitrantviolators; etc.) 0

OtherFacilities ‘ Inspectionssupportingcitizencomplaintorcriminal investigations;
off-sitepolicy-relatedinspections;correctiveaction inspections,
oversightinspections,non-notifier-relatedinspections,etc.

Ground watermonitoring inspections(CMEs)shouldbe conductedat any newornewly
regulatedfacilities. Onceit is determinedthat agiven facility’s groundwatermonitoringsystem
is adequatelydesignedandinstalled,an O&M inspectionmay becometheappropriateground
watermonitoring inspection. More frequentCMEs shouldbeconductedin situationsinvolving
complexcomplianceor correctiveactionrequirements;inadequategroundwatermonitoring
systems;significantchangesto groundwatermonitoringsystem;andactualor suspected
changesin local groundwater regimes.

-j
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EnforcementActivities ‘ -

a) In additionto thegeneralcoreprogramactivities listed earlier,theRCRA enforcementcore
programconsistsofcomplyingwith the 1996 RCRAEnforcementResponsePolicy (ERP). 0

This includes:1) appropriatelyclassifyingall facilities meetingthedefinition ofasignificant
non-complier;2) taking timely andappropriateenforcementactions;and3) enteringall 0

appropriatedatainto RCRJSin atimely andappropriatemanner.

In addition,Regionsshouldtakeappropriatefederalenforcementactionsin situationswhere
federalinvolvement is necessary(i.e., to addresspublic healthandenvironmentalconcerns,to
level theplayingfield, andto achieveNationalprioritiesand initiatives,addressing

0, environmentaljusticeconcerns).FederalenforcementcOuld be particularlyhelpful in bringing
complexmattersto asuccessfulandenvironmentallybeneficialresolution(e.g., illegal recycling
violations,Bevill issues,acompanywith violations in morethanonestate,trans-boundary
issues,particularlyrecalcitrantviolators,etc)or is essentialto ensurefair andequal
environmentalprotectionmandatedby law.

b) Evaluateandbring to closurein a timely manner100%ofanyself-disclosuresreceivedby a
regionconsistentwith nationalpolicy. ‘

c) Significantly reduceanyfederalcasebacklogs (i.e. settleor litigatecasesissued’in yearsprior
to FY 2000,andensureinvestigationandissuanceofappropriateactionfor opentips, citizen
complaints,and/orstatereferralsreceivedby EPA in yearsprior to FY 2000). In theirdraft
MOA, eachregionshouldindicatetheir intent with regardto theextentof theproposed

- reduction(e.g. 75% orotherpercentage).

d) Follow OECA NationallySignificantIssues(NS1) guidancein all casesasapplicable.

e) , Finally, we expectthat theregionswill invest compliancemonitoring resourcesto support
effortsto developenforcementactionsagainstsignificantnon-complierswith violationsin more’
thanonestate.

ProgramLeadership and Evaluation

DATA ENTRY: The following RCRIS data elementsarestill consideredcoreto theRCRA
enforcementprogramandmustbe’enteredinto RCR1S in a timely mannerby bothfederal andstate
enforcementpersonnelto accuratelyreflect their activities:

1) evaluationcoreelements
Pleasenote,theregionsareremindedofthe importanceof enteringand/orupdating
facility SIC codeinformationand theSNC determinationin this segment.

2) violation coreelements ‘ ‘

3) enforcementcoreelements
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STATE O\TERSIGHT: The level playingfield principle’ requiresthat individual facilities or industrial
sectorsnotbe allowedto operateillegally outsideofprogramrequirementsbasedon different
interpretationsofthelaw. EPA, throughoversightandotherfederalcomplianceassuranceand
enforcementactivities) will play a leadershiprole in implementingofthisprinciple. Variationsin policy
interpretationandprogramimplementationwhich underminethis principleshouldbeidentifiedand
addressedin atimely andappropriatemanner.Regionsareexpectedto ensurethat qualityRCRA
enforcementandcomplianceprogramsaremaintainedthroughtraditionalstateoversightactivities,
workshareagreementswith states,andindepend,entEPA complianceassuranceandenforcement
activities.

RCRA Underground StorageTank Program

EPA considersimplementationof theUST 1998requirements-for upgrading,replacing,or
closingold tanksasan importantactivity to protecthumanhealthand theenvironment. Beginning
December23, 1998, all substandardUSTs shouldhavebeenupgraded(by addingspill, overfill, and
corrosionprotection)replacedorproperlyclosed(eithertemporarilyorpermanently.) As of December
22, 1999, all UST systemsthat wer~in temporaryclosureshouldbe eitherpermanentlyclosed,
upgraded,or replaced.Regionsshouldalsomaintainan enforcementpresenceconcerningleakdetection
and financialassuranceviolations. USTsthat do not meettheserequirementsarein violationof federal
andstatelaws.

Compliance Assistance

StatesandEPA havedoneextensiveoutreachto UST ownersandoperatorsoverthepast 10
years. Additional investmentsin outreach--exceptin conjunctionwith compliancefnonitoring--ãrelikely
to havemarginalvalue(excepton Indian landsand for low enforcementpriority entities). Regions
shouldencouragestateandlocal governmentsto utilize all of theComplianceAs~istanceCenters,as
appropriate.All centershaveinformation relatedto theliST programfor theirparticulartypeof
business.Note in particularfour newcentersthat.openedin thefall of 1998, theTransportation
ComplianceAssistanceCenter(TRANSOURCE)theLocal GovernmentEnviroiimentalAssistance
Network (LGEAN), thePaintsandCoatingsCenterandChemAlliance.

ComplianceIncentives ‘ -

Regions,with theassistanceofstate/localagencies,shouldpromoteOECA’s compliance

incentivepolicies(e.g. small businesspolicy, audit policy, etc.)to encouragethe regulatedcommunityto
voluntarily discover,discloseandcorrectviolationsbeforetheyareidentifiedby regulatoryagenciesfor
enforcementinvestigationor response.Regionsshouldconsiderand follow-up on, asappropriate,
disclosuressubmittedundertheOECA audit policy andsmall businesspolicy.
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ComplianceMonitoring

Regionsshouldwork with statesto assurecompliancewith UST‘requirements.EPA efforts
shouldbe focusedon stateswherecomplianceratesarelowestorstates’compliancemonitoringand
enforcementprogramsar~a concern.EPA activitiesshouldfocuson therequirementsfor
protectionagainstspills,overfills, andcorrosion,leakdetectionandfinancialassurance.Generally,
Regionsshouldpromoteandenforcecompliancewith USTrequirementson Indian lands.

Performance Expectations ‘ -

Regionsshouldprovidethenumberof UST facilities inspected(by the regionper state)andthe
numberofUSTfacilities inspectedby the regionin Indiari country. Also, providethenumbers
ofthefollowing: field citationsissued,field citationssettled,administrativecomplaints/orders
issued,administrativecomplaints/orderssettled,andselfdisclosuresreceived.

StateSupport and Oversight

Regionswill work with statesto help themstrengthentheirenforcementprograms,increase
theirfield presence,andimprovetheircollection andmanagementof complianceandenforcementdata.

EnforcementActions .

Regionsshouldtakepromptandeffectiveactionon USTviolationsdiscovered,particularly
thosemostdirectly relatedto protectionofhealthand theenvironment.Generally,administrative,‘or
judicial complaintsorordersshouldbe issued. ‘

8. FEDERAL ACTIVITIES PROGRAM ‘-

TheFederalactivities coreprogramfor FY 2000/2001is built aroundthefollowing majorareas:
NEPA:
o -- Fulfill AgencyobligationsunderSection309 oftheCleanAir Act, theNational

EnvironmentalPolicyAct, andrelatedlaws,directivesandExecutiveOrders.(All regions).

International: 0

o -- Participatein meetingthemultimediaobjectivesfor enforcementandcompliancecooperation
listed in theU.S./MexicoBorderXXI plan. (RegionVI andRegionIX).
-- Participatein efforts to improvecoloniasenvironmentalconditions. (RegionVI).
-- Participatein enforcementandcompliancecooperativeeffortsrelatingto transboundary
compliancemonitoringon the U.S. bordersfor hazardouswasteandCFCs. (All regions).
-- Participatein focusedefforts in conjunctionwith Mexico andCanadato enforcedomestic
lawscontrolling selectedchemicals(e.g.,PCBs,mercury). (All regions).
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TheNEPA activitiesarebasedon the 1996 EnvironmentalReviewandCoordination(ER&C)
WorkloadModel, againstwhich regionsweregivenresourcesto carryout theseprograms The
InternationalProgramcommitmentrequestsaretied to resourcesaccordedtheAgency for
implementationoftheNAFTA environmentalside-agreementand theU S -Mexico BorderXXI
agreement. ‘

TheFederalactivitiesprogramsareincludedunderGoal 9, Objective1 (EnsureFederalActions
areConsistentwith Goals)andObjective2 (EnforcementandCompliancewith OtherCountries)

Objective 1 (EnsureFederalActions areConsistentwith Goals)

NEPA/ CAA §309Review Regionalcommitmentsto carryoutEPA’s responsibilitiesto reviewand
commenton majoractionstakenby otherFederalagenciesandby EPA to ensurethat adverseeffects
areidentifiedandareeithereliminatedor~rnitigated.
NOEPAComplianceand ‘Cross-cutters’ Regionalcommitmentsto carryout EPA sresponsibilitiesto
complywith NEPA andso-called“cross-cutters’(e g EndangeredSpeciesAct NationalHistoric
PreservationAct, ExecutiveOrderson wetlandsflood plains, and farmland)

Peifoi manceGoals

Regionsshould review100%ofmajorproposedFederalactionssubjectto NEPAand
successfullymitigate70%of identifiedsignificantenvironmentalimpacts(i.e.,thoserequiring
EPA follow-up) throughinteragencynegotiations.RegionsshOuldreviewanddocument100%
ofwatertreatmentfacility ‘and NewSourceNPDESpermitssubjectto NEPA andensure
projectsmeetall waterquality requirements

Objective2 (EnforcementandCompliancewith OtherCountries)

InternationalPrograms The majorityof requestedcommitmentsfall to RegionsVI andIX for U S
Mexico borderwork in connectionwith BorderXXI andNAFTA-relatedwork The Agencyhas
announcedanAgency-wideMultimedia Strategyfor Priority PersistentBio-accumulativeandToxic
(PBT) chemicals OECA s support for the PBT initiative will includesupportfor thecommitmentsof
CanadaMexico andtheU S to addresstheSoundManagementofChemicals(SMOC) underthe
North AmericanAgreementfor EnvironmentalCoopeiation (NAAEC) This work will beginwith a
focuson PCB sand mercury,andexpandto otherchemicalsin accordancewith prioritiesestablishedin
theSMOCprocess. , - 0 ‘

9 FEDERAL FACILITIES PROGRAM

In order to completethecoieprogramrequirementsfor theFederalfacilities enforcementand
complianceprogram,Regionalstaff including FederalFacility Coordinatorsmediaprogramand
RegionalCounselstaff, whereappropriate,areexpectedto undertakethe following activities.
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Compliance Assistance -

— continueto targetcomplianceassistanceactivitiesat DOl facilities andotherCivilian
FederalAgenciesidentified in FFEOtargetingguidanceand
continueto providecomplianceassistanceeffortsat all Federalagenciesthrough
meetings,conferences,publications,training;and

— continueto advocateenvironmentalmanagementreviewsfor Federalfacilities and
conductat leastthreeEMRsperfiscalyear(assumingthreefacilities volunteerfor
EMRsand that traveland contractfunds,if necessary,areavailable).

~ompIianceIncentives ‘ 0 -

Regionsshouldwork with theirFederalfacilities to promoteOECA’s complianceincentive
pOlicies(e.g. small businesspolicy, audit policy, etc.) to encouragethe regulatedcommunityto
voluntarily discover,discloseand correctviolationsbeforethey areidentifiedby reguJatoryagenciesfor
enforcementinve~tigationor response.Regionsshouldconsiderand follow-up on, asappropriate,
disclosuressubmittedundertheOECA‘audit policy andsmall businesspolicy. Regionsshould also
activelysupportProjectXL andotherreinventioninitiatives with Federalagencies.

ComplianceMonitoring

— haveaprocessfor identifying/targeting/inspectingandotherwiserespondingto
violationsatFederalfacilities; 0

— continueto conductat leasttwo multi-mediainspections,eachfiscalyearand includea
CAA, SDWA, andUSTcomponentin thoseinspections;

— increasemediaprograminspectionsat Federalfacilities in thoseareaswhereEPA has
newor clarifiedenforcementauthoritiesagainstFederalfacilities (e.g.,SDWA, CAA,
UST andTSCATitle IV); ‘

— continueto aggressivelyseekreimbursementfor inspectioncostsof annualRCRA
inspectionsatFederalTSDs; ‘ -

— includeRCRA 6002inspectionsat Federalfacilities in accordancewith futureguidance
to be issuedby FFEOandreportresultsof6002 inspectionsto FFEO;

— continueto includeFederalfacilities aspartofstrategiesto addressmedia-specific
MOA priorities, including significantFederalfacilities locatedin place-basedpriority
areasor within othersignificant sectors;and

— conductEPCRAinspectionsat Federalfacilities to determinecompliaiicewith EPCRA
sections301 through313, perthemandateofE.O. 12856.

Enforcement Actions

— continueto leadandsupportenforcementnegotiations,litigation andoversightat
Federalfacilities; and ‘ ‘

— utilize asappropriate,any neworclarified penaltyauthorities(e.g.,CAA, SDWA and
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anyothernewauthorities)andencouragereferralsof casesfrom Statesthat do not have

full enforcementauthority(e.g.,CAA andUST).
Program Leadership and Evaluation 0 0

— continueto utilize andefficiently manageand trackFederalfacility resources,
particularlyFTE usageandextramuralfundingprovidedby FFEO/HQ;

— continueto activelyutilize andmaintainIDEA/WIN; -

— continueto providequarterlyenvironmentalcompliancestatusreportsto theFederal
0 agenciesin theirRegionandassistin resolvingdiscrepancies;

— continueto provideRECAPinformationto FFEO/HQ;and
— reviewandcommentupon, asappropriate,high priority FEDPLAN projectsspecifiedin

guidancefrom FFEO.

10. MULTIMEDIA PROGRAM

The multimediaenforcementprogramsin existenceatHeadquartersandwithin eachregionare
designedto fostera comprehensiveapproachto ‘the resolutionofenvironmentalproblems.
“Comprehensive”meansthatapplicableprovisionsof all environmentallawsareusedto achievebroad-
basedenvironmentalbenefits. Thisapproachrecognizesthat manyfacilities andcompaniesare
operatingin violation of morethanoneenvironmentalstatute.A multimediastrategyto targetand
addresscomplianceproblemsandenvironmentalharm-resultsin- a moreeffectiveoverall management
ofafacility’s or a company’senvironmentalliabilities and is ultimatelymorecost-effectivethanbringing
two ormoreindependentmedia-specificenforcementactions. Multimedia-focusedactivities, including
enforcementactions,reflect thegoalsoffederal reinventionandunderlie muchoftheAgency’s
enforcementreorganization.Moving multimediaenforcementto thecore,programrecognizesthe
experiencegained,successesgeneratedandresourcesalreadycommittedto implementthisprograhi.

ComplianceAssistance

O Theareasthat Headquartersbelieveswarrantcomplianceassistancehavebeenidentifiedwithin
specificprogramdiscussions.‘The primaryfocusofthe federalmultimediaprogramshouldbe on
compliancemonitoringandenforcement,ratherthancomplianceassistance.However,theresultsof a
multimediaanalysisof specific facilities or’ entirecompaniesmight proveuseful in planning future
complianceassistanceactivities.

Compliance Incentives ‘

Regions,with theassistanceof state/localagencies,shouldpromoteOECA’s complianCe
incentivepolicies(e.g.small businesspolicy, audit policy, etc.)to encouragethe regulatedcommuCityto
voluntarilydiscover,discloseandcorrect violationsbeforethey areidentifiedby

regulatoryagenciesfor enforcementinvestigationor response.Regionsshouldconsiderandfollow-up
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on, asappropriate,disclosuressubmitted,undertheOECA audit policy and small’ businesspolicy.

ComplianceMonitoring 0 -

Themultimediaprogramwill rely on thecompliancemonitoringefforts in existencefor each
mediaprogram.However,eachregion’smultimediatargetingstrategyandoperationalplan (see
paragraphfourbelow) should establishprotocolsfor coordinatingmultimediainvestigationsandactions
amongthe individual mediaprograms. Headquartershopesto assistthe regionsin promotingaprocess-
basedapproachaswell asamoretargetedandefficient approachto multimediainspectionsin general.

Participationin casesdevelopedundertheNESSprotocols(seepar’agraphb below) could entail
thededicationandpossiblereprogrammingofcompliancemonitoring resources.

EnforcementActions

(a) GeneralApproach

Themultimediaorcross-statutoryapproachto casedevelopmentcanbeemployedin thecontext
ofthreebasictypesofenforcementactions:

Againstsinglefacilities: entireindustrialprocessesat a facility may beexaminedasa whole;

Againstentire companies,whereviolationsofdifferent stathteSthat occurat variousfacilities
indicateineffectivecorporate-widemanagementofenvironmentalcompliance;and

Geographicallybasedenforcementefforts arisingfrom a comprehensivemultimediaanalysisof
theenvironmentalproblem(s)in a givenarea(enforcementactivitiesresultingfrom thisanalysis
maybe singleor cross-media). 0 -

Regionswill be expectedto continueto developandrefinetheir multimediatargetingstrategy
andoperationalplan for initiation of multimediaenforcementactivities. Elementsof this plan should
includeprojectedmultimediainspectionandcasedevelopmenttraining,projectednumbersof
multimediainspectionsandprojectednumbersofmultimediacases. Useofa multimediachecklistis
not consideredto bea multimediainspection,buta tool for identificationofpotentialmultimediatargets.
Eachregion is expectedto use15 percentof its compliancemonitoringandenforcementresources
towardmultimediainspectionsandsubsequentactions.If this is not thecase,the regionshouldidentify
this asanexceptionandindicatewhat it expectsto do. This resourcecommitmentshould notentail a
significantreprogrammingof resources,but rathera greatereffort to coordinatesinglemediaactivities
to result in multimediaactions.- It is anticipatedthat theelementsoftheplan andresourcecommitment
will generatesignificantadministrativeand/orjudicial multimediaenforcementactionsin FY 2000.
(Note: The15 percentfigure is meantto includea wide arrayof multimediaactivities, including
participationin theNESS-derivedcasesasdiscussedbelow.Wehopethat by specifyingaprecisefigure
in this documentwe will generatea meaningfuldiscussionofresourceuseand coordinationfor
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multimediaefforts.) ‘ ‘ ‘ ‘ 0

(b) NationalEnforcementScreeningStrategy(NESS)

EachregionshouldsupporttheNationalEnforcementScreeningStrategy(NESS)by
participatingin theinitial facility screeningexerciseandto an increasingdegreeasfacilities in the
nationalstrategyareidentified. This includescaseresearchactivities,multimediainspectionsofNESS
facilities, andleadingand/orparticipatingin casedevelopmentand litigation teams,asappropriate.
OncetheNESSselectioiiprocessfor identifying companiesfor anationalenforcementinvestigationis
‘completed,theregion mustdeterminethelevel ofeffort requiredfor its participation. At that time it
shouldnegotiatethe resourceallocationsnecessaryto be madein theMOA to accommodate
participationin NESS.

Pi’ogram Leadershipand Evaluation

(a)DataEntry/Management 0 -

No newreportingis required.Currentmultimediareportingrequirementsareoutlined in
RECAP. In addition,thenumberof multimediaandmulti-facility referralsand penaltyorder
complaintsmustbereportedpursuantto theEnd ofYearEnforcementandComplianceDataReporting
Guidance.Regionsareremindedthat in orderto obtain anaccuratecountfor multimediaand multi-
facility judicial referrals,complaintsandcomplianceorders,amultimedia-multi-facilitycaseform must
becompleted.Regionsaresimilarly remindedto notify theMultimediaEnforcementDivision at
Headquartersof all multimediareferrals.

(b) Regional-StateCoordination - ‘ ‘ 0

Stateinvolvementin national multimediacaseworkis strongly encouraged.‘In thecaseof
eAforcementactionsdevelopedundertheNationalEnforcementScreening-Strategyprotocols,Regions
shouldassessthe levelof state-initiatedcomplianceassistanceandenforcementactivityoncecase
managementteamsaredevelopedand,wherepracticable,encouragestateparticipationin theNESS-
coordinatedactions. Generally,althoughthereis no oversightofstatemultimediaprogram
development,perse, the regionsmayencouragethedevelopmentofsuchprograms‘as they seefit,
requestingHeadquartersassistanceandresourcesasappropriate.

11. ENVIRONMENTAL JUSTICE PROGRAM

EPA is committedto implementExecutiveOrder12898,“FederalActionsto Address
EnvironmentalJusticein Minority PopulationsandLow-IncomePopulations,”by focusingfederal
attentionon theenvironmentalandhumanhealthconditionsin thesecommunities.’
TheOffice ofEnvironmentalJusticehasworkedwith all partsofEPA, throughanetworkof
environmentaljusticecoordinators,to’ integrateenvironmentaljusticein all programs,andwithin OECA
to ensurethat enforcementandcomplianceassuranceaddressenvironmentaljusticecGncemnsandthat
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theseactivitiesarecoordinatedto moreeffectivelyaddresstheneedsof impactedcommunities. To
ensurethat thegoalsofenvironmentaljusticeareaccomplished,regionalenforcementandcompliance
personnelshouldincorporateenvironmental-justiceconcernsinto ongoingenforcement/compliance
activities. In particulartheyshouldensurethat: ‘

1) thepublic hasaccessto complianceandenforcementdocumentsanddata,particularlyto
high risk communities,throughmultimediadataintegrationprojectsandotherstudies,analyses
andcommOnication/outreachactivities;
2) EPA’spolicies,programsandactivities, including public meetings,addressminority and

- low incomecommunityissuesso thatno segmentofthepopulationsuffersdisproportionately
from adversehealthorenvironmentaleffects,and thatall peoplelive in clean,healthyand
sustainablecommunities,consistentwith ExecutiveOrder 12898;

- 3) ‘noncomplianceis deterredandenvironmentalandhumanhealth improvements,areachieved
by maintaininga strong,timely and activeenforcementpresence;
4) enforcementactionsaredirectedto maximizecomplianceandaddressenvironmentaland
humanhealthproblemsin communitiesof low incomeand minority populations,and
5) whenpossible,enforcementactionsin or nearEJ communitiesrequireenvironmentalor
humanhealthimprovements,suchaspollutant reductionsand/orphysicalor management
processchanges.

Compliance Assistance ‘ . 0 ,, 0 -

Whenconductingfocusedcomplianceassistancea~tivities,theEPA RegionsandStatesshould
ensurethat regulatedentitieswithin EJ communities,or impactedcommunitieswith significantminority
and/orlow-incomepopulations,arerecipientsofEPA’s complianceassistancematerialsandservicesas
appropriate.In addition,whenproducingcomplianceassistancematerials,EPAshould makean effort
to ensurethat theyarereproducedin theappropriatemultiple languagesofthe impactedregulated
communitywheneverpossible. -

Compliance Monitoring

EPA inspectionsaresubjectto the ExecutiveOrder 12898which requirestheEPAto “make
achievingenvironmentaljusticepartofits missionby identifyingand addressing,asappropriate,
disproportionatelyhigh andadversehumanhealthor environmentaleffectsof its programs,policies,and
activitieson minority populationsand low-incomepopulationsin theUnited States.” Prior to planning
and targetinginspections,it may benecessaiyto considerthe following: (I) will the inspectionimpact
enforcementofall healthandenvironmentalstatutesin areaswith minority populationsand’low-income
populations;(2) hastherebeenany public input regardingtheareaorfacility; (3) is thereexisting
researchanddatacollectionrelatingto thehealthof andenvironmentofminority populationsand low-
incomepopulationsand;(4)havedifferential patternsofconsumptionofnatural resourcesamong
minority populationsand low-incomepopulationsbeenidentified. When targetinginspections,assess
whetherinspectionsarebeingtargetedin a mannerthat offers equalprotectionto all populations.Equal
protectiondoesnot meanequitabledistributionof inspections. Rather,inspectionsshouldbe targetedto
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diminish anyexcessrisk whichmay be associatedwith areasthat have.ahigh concentrationofindustrial

‘activity and/ortoxins relativeto theresidentpopulation. ‘

If aninspectionis performedaspartofa reviewfor a facility permit or approval,notethat the
EPA haspromulgatedan “Interim GuidanceForinvestigatingTitle VI AdministrativeComplaints
ChallengingPermits.” 0 -

The “Interim FinalGuidancefor IncorporatingEnvironmentalJusticeConcernsin EPA’sNEPA
ComplianceAnalyses”offershelpful hints on thecollectionandevaluationofenvironmentalexposure
andenvironmentalhealthdata,’and maybeofassistancein targetinginspections.

EnforcementActions -

If an inspectionidentifiesviolations,the newEPA SupplementalEnvironmentalProjectsPolicy
containsspecificguidanceon howenvironmentaljusticeconcernscanbe addressed.If a SEPis to
replaceafine, theRegionshould ensurethat it is equitablewhencompared-with.similar actionsin other
communities. 0 0 0

Program Leadership and Evaluation - -

Training: RegionalEJ Coordinatorscan bea valuablesourceof informationto assistin
integratingan awarenessofenvironmentaljusticeissuesinto any Regionaienforcementtraining
programs. 0 0 , -

12. TRIBAL PROGRAM - -

EPAhasthe responsibilityto directly implementits programsin Indian country,unlessanduntil
tribal govemmentshavereceivedthatauthority. Given that responsibility,the regionswill continueto
makesurethat all the elementsof thecoreenforcementandcomplianceassuranceprogramare
implementedin Indian country. During FY 2000/2001,theregionsshouldmakeeveryeffort to increase
theirpresencein Indiancountry,especiallyin theareasofcompliance
assistance,andenforcement,wherewarranted,against federal,privateand tribal facilities.

Duringthesecondhalfof FY 1999, OECAexpectsto finalize its StrategicPlan for Indian
country. Thestrategy,which will be issuedunderseparatecover,identifiestheactivitiesthat OECA
andtheregional enforcementprogramswill taketo implementtheenforcementand
complianceassuranceprogramover thenext five yearsin orderto protecthumanhealth andthe
environmentin Indian country.Thestrategywill emphasizecomplianceassistance,compliance
incentives,andenforcementto carryout thesegoals.

Someofthespecificelementsofthe strategy—which hasboth shorttermand long term
components—will be implementedby OECA Headquarters,someby. the regions,andsomewill be
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implementedjointly by bothHeadquartersand the regions.Herearethepriority activitiesthat the

regionsshouldbe undertakingin FY 2000/2001to implementthestrategy:
AssessingNon-Compliancein Indian Country:CompleteandaccurateinformatiOnabouttheuniverseof
regulatedentitiesandtheir compliancestatusin Indiancountryis necessaryfor OECA arid theregions
to successfullyprotecttheenvironmentandenhancecompliance.Thegoalis to accuratelyand
comprehensivelyassessthecompliancestatusof facilities in Indian countryand to defineandtarget

- priority areasofnoncompliance.To help realizethis goal, the regionswill developtheirown inventories

ofpublic andprivatefacilities in Indiancountryduring FY 2000/2001.

ComplianceAssistanceand CapacityBuilding: OECA’s complianceassistanceandcapacitybuilding
efforts in Indian countryaredesignedto provideFederalfacilities,,non-tribally-ownedoroperated
facilities, andtribal governmentsthat own or manageregulatedfacilities with the informationand
supportnecessaryto~maintaincompliance.Consistentwith EPA’s 1984Indian Policy, OECA andthe
regionswill utilize complianceassistanceasthe initial meansof resolvingnon-complianceand

maintaining complianceon thepart oftribally-ownedor managedfacilities, althoughtheAgencywill
takeenforcementactionswhennecessaiyif complianceassistancefails to correctViolations attribally-

- ownedfacilities in a timely fashion. To help implementthis approach,during FY 2000/2001, the
regionswill work with their tribal governmentsto assessboth short-termand long-termtribal
complianceandtechnicalassistancetrainingneeds,using theTribal EnvironmentalAgreements(TEAs)
orotherprocessto developthe’information.

ComplianceMonitoring andEnforcement:Until tribal governmentsare’delegatedthe authorityto
implementenforcementprograms,EPAwill takeenforcementactionsin Indian countryunderits direct
implementationauthorityagainstfederalfacilities, privately-ownedandtribally-ownedfacilities where
warranted.In FY 2000/2001,the regionswill continueto inspect~identifiedhigh-priority regulated
facilities locatedon or nearIndian country,asthosepriorities arespecifiedin TEAs or theMOA. The
regionsalsoshouldgive priority attentionto working with OECA Headquartersto implementthe tribal
credentialsprogramfor interestedtribal governments.(Note: during thesecondhalfofFY 1999,
OECA will issueguidanceon theEnforcementPrinciplesOutlined in the 1984 Indian Policy,which will
addressthe issueofpotentialenforcementagainsttribally-ownedfacilities in moredetail).

13. CRIMINAL ENFORCEMENT. FORENSICS,AND TRAINING CORE PROGRAM

CriminalEnforcement
Criminal enforcementservesthe following purposes: ‘ ‘

--addressesconditionswhichmaypresentimminentandsubstantialendangermentto humanhealth

or theenvironment;

--preventsfl.iture environmentalharmfrom occurring;

--detersothersfrom futuresimilar illegal behavior
--levelseconomicplaying field.

FINAL ‘ 39 . April 1999



FY 2000I2001 OECA Memorandum of Agreement (MOA) Guidance Attachment 4

In order to achieve thesepurposes,eachProgramOffice in theRegionwill continueto cooperate
closely with the Criminal InvestigationDivision (CID) to’ identify, investigateandprosecutecriminal
violationsofFederalenvironmentallaws,with aparticularemphasison identifyingcriminal activity which
victimizesenvironmentaljusticecommunities. In orderto promotecooperationbetweenthe region and
CID, theregionshould: 0 ,

EnforcementActions

Identify leadsappropriatefor criminal investigations,andsubmitthemfor the regionalscreening
process.

AssistCID in identifying,targeting,andprosecutingpersonswho provideormaintainfalsedatain
areaswithin EPA’sjurisdiction,suchasfalsewatermonitoring reports,etc.

Providetechnicalsupportto CID investigations,providingin-housepersonnelaswitnesseswhen
necessary,andmaintainlegal andstaffsupportto CID at levelssufficientto ensurethepromptprosecution
ofenvironmentalcrime.

Ensurethat the JanuaiyI 2, 1 994 Memorandumon the Exerciseof InvestigativeDiscretion
documentis distributedto all ORCattorneys,andensurethat thecontentofthis documentis incorporated
into trainingsessionson criminal enforcementwhich areperiodicallyheld for ORCattorneysandprogram
enforcementstaff. - - -

Provideregionalsupportfor multi-mediaprosecutionsofallegedcriminal violations.

National EnforcementInvestigationsCenter -

ProgramLeadership and Evaluation

RequestNEIC support throughtheplanningprocessestablishedby OECA in consultationwith

NEIC.
National Enforcement Training Institute

Program Leadership and Evaluation

ConducttrainingofEPA,state,andtribal personnelasapprovedthroughtheNETI courseplanning
anddelivery process. -
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